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ABSTRACT 

Presented by the Department of Health, Education and 
Welfare are proposed rules regarding section 504 of the 

Rehabilitatior. Act of 1973, which prohibits discrimination in federal ^ 
programs on the basis of handicap. Detailed are costs, benefits, and 
inflationary impact of implementing provisions related to the 
following areas (with sa mple subtopics in parentheses): empj-oyment 
practices (compensation and fringe benefits) ; program accessibility 
(existing facilities and new construction) ; preschool^ elementary, 
and secondary education (free education and nonacademic services) ; 
higher education (admissions, housing, health and insurance); ^nd 
health, welfare, and social services (education of institutionalized 
persons) - (CL) 
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DEPARTMENT OF HEJ\LTH, 
EDUCATION, AND WELFARE 

Office of the Secretary 

[45CFR Part 84 ] 

NONDISCRIMilNATiON ON THE BASIS 
OF HANDICAP 

Programs and Activities Receiving or Bene- 
fiting From Federal Financial Ass stance 

On September 26, 1973. ihe Rehabilita- 
tion Act if 1975 became law Section 504 
of that Act reads as follows: 

No otherwise quttlined hRiiduapped In- 
dividual In the United Stalca. vla defined In 
aectlon 7t6}. »hal). solely by reason of his 
handicap be excluded from participation lii, 
be denied the benent« of, or be hub)erted U) 
discrimination under any program or ucllvlly 
receiving Federal financial aH.sl.slance 

This section brealcs new le^slative 
ground in that 11 Is the first major sta- 
tutory civil rights enactment that pro- 
tects the rights of handicapped persons. 
The language of section 504 Ls almost 
Identical to the nondiscrimination provi- 
sions of section 601 of title VI of the Civil 
Rights Act of 1964 and section 901 of tlUe 
DC of the Education Amendments of 
1972 and, like those statutes, establishes 
a governmentwlde policy against dis- 
crimination In federally assisted pro- 
grams anfl activities- -In this case, on the 
basis of handicap 

Sectlonv504, however, differs concep- 
tually from both titles VI and IX. The 
premise of both title VI and title, tX Is 
that there are no Inherent differences or 
inequalities between the general public 
and the persons protected by these stat- 
utes and, therefore, there should be no 
differential treatment In the admlnLstra- 
tlon of Federal programs The concept of 
section 504. on the other hand. Is far 
more complex Handicapped persons may 
require different treatment in order to be 
afforded t*qual access to federally as- 
sisted programs and activities, and Iden- 
tical treatment may. In fact, constitute 
discrimination. The problem of establish- 
ing general rule.s as to when different 
treatment Is prohibited or required is 
compounded by the diversity of exist- 
ing hand lea pvS and the dlff'erlnR degree 
to which particular persons may be af- 
fected. Thus, under section 504, ques- 
tions arise a.s to when different treatment 
of handicapped persons should be consid- 
ered Improper and when It should be 
required. 

Because the concepts underlying sec- 
tion 504 were new and complex and few 
judicial precedents existed In the area, 
the very general language of ttfe\statute 
creates serious problems of Interpreta- 
tion There Is almost no substantive leg- 
islative history surrounding the develop- 
ment and enactment of section 504. 
There were, for example, no public hear- 
ings accompanying the original bills, 
and there was almost no substantive 
floor debate. Only In December 1974. 
during passage of the Rehabilitation Act 
Amendments, did Congres^s attempt to 
clarify its intent in enacting section 504 
and to articulate this Intent in a man- 
ner which could be used by the Depart- 



ment as guidance in Its efforts to admin- 
ister the Act. 

In particular, the 1974 amendments 
yielded a new definition of the term 
"handicapped person," the original defi- 
nition having been so narrow as to ex- 
clude from coverage many persons in- 
tended to be protected. 

As amended, iiie statute provides that, 
for the purpose of section 504, a handi- 
capped Individual Is; 

any person who (A) haa a physical or mental 
Impairment which »ub?*tantlally llmltH one 
ar more of such person'H major life acllvltlcij. 
(B) ha.s a record of such art Impairment, or 
{Cj Is regarded having such an impair- 
ment. 

This new definition, which became law 
on December 7, 1974, makes it clear that 
section 504 was enacted to prevent dis- 
crimination against all handicapped In- 
dividuals, regardless of their need for or 
ability to benefit from vocational reha- 
bilitation services Therefore, na<t only 
employable disabled persons, but also 
persons whose employablllty is nonexist- 
ent or marginal, such as persons with 
severe handicaps, are included within the 
protective reach of section 504. 

Th e r 0 Is no leerls 1 a 1 1 v el y di rec ted 
scheme of enforcement such as those 
provided In sections 602 of title VI of the 
Civil Rights Act of 1964 and 902 of title 
DC of the Educational Amendmente of 
1972. To fill the leglslaUve void. Execu- 
tive Order 11914 was Issued which, among 
other things, supplies the directive for 
specific enforcement procedures and 
sanctions for noncompliance, all of 
which are based on precedents from 
these other statutes. In addition, U pro- 
vides for a general enforcement schema 
urtder which the Secretary of Health, 
Education, and Welfare Is assigned; re- 
.sponslbllLty to coordinate the Federal 
government's* Implemen taction of section 
504. In the absence of legLslatlve mandate 
as to the form of administration sec- 
tion 504 and prior to the Issuance of E.O. 
,.11914. It fell to this Department, as a 
granting agency, to develop a means of 
assuring compliance with the prohibi- 
tions of the provision. 

The most important problem which 
has hindered the development of the 
regulation Is the constant need, to weigh 
competing equities while resolving com- 
plex issues. Thus, while we recognize that 
the statute creates Individual rlgh-t?^' the 
.s.tatute Is ambiguous as to the si^clfic 
scope of these xights Implicit In this 
situation is the need to assess carefully 
the overall impact of a particular re- 
quirement both on the persoiis t^rotected 
by the statute and those reg^kated by It. 

Since It appears to be the case that tke 
implications of this legislation have not 
been elaborated before the general pub- 
lic In sufficient detail. It seems appropri- 
ate, before Issuing a Notice of Proposed 
Rulemaking, to solicit publlib comment 
on certain key Issues whl6h any proposed 
regulation would. In all likelihood, ad- 
dress. The Office Cor Civil Rights has 
prepared a draft regulation and pre- 
amble which sets forth a possible me^ins 
of interpreting the provision; I have Re- 
viewed that draft and have attached It 



at Appendix A to this notice. Pursuant 
to Executive Order 11821 and OMB Cir- 
cular A-107, the Office for Civil Rights 
has also prepared a draft Inflationary 
Impact statement to accompany the draft 
regulation. It Is attached to this notice 
at Appendix B. 

In this context, the Department In- 
vites public comment for the next 30 
days on the Issues that will be identified 
below as well as on any additional issues, 
which members of the public believe are 
Important to a clear understanding of 
the provision and whose resolution would 
contribute to effective , administration 
and enforcement. 

Issues 

GENERAL 

Interpretation and application of the 
definition of "handfcapped person." 
Among the problems here are what dis- 
abilities are Included and the meaning 
of the term "regarded as." ^A specific 
question, for example. Is whether drug 
and alcohol addicts or homosexuals are 
to be Included within the definition.) ; 

The degree of specificity needed to pro- 
vide adequate and accurate guidance to 
the public but at. the same time, to al- 
low sufficient flexibllitv to foster prompt 
cooperation and compliance M e.. wheth- 
er a regulation ^should be developed 
similar to the title VI regulation, the 
title DC regulation, or neither) ; 

What time period, if any, should be 
allowed for recipients to achieve full com- 
pliance with any requirements imposed 
by the regulation, and whether adjust- 
ment periods should differ depending on 
the nature of the program or services in 
question; 

EMPLOYMENT 

The practical meaning of the term 
"quail fled handicapped person" in the 
employment context and the wisdom of 
Incorporating in the § 504 .<cheme the 
related concepts of "reasonable accom- 
modation" to the handicappedv person 
and "undue hardship" to the employer, 
koih of which have been included in the 
Department of Labor's regulation imple- 
menting section 503 of the Rehabilitation 
Act (section 503 requires certain Federal 
contractors to take affirmative action to 
jemploy and advance in employment 
qualified handicapped persons) ; 

To what extent other provisions of the 
section 503 regulation should be Included 
In the section 504 regulation; 
^ Whether to lncl|lde provisions, pat- 
terned on othef nondiscrimination regu- 

1 1 o ns , wh 1 c h %ro uld r eq ul re th a t empl oy - 
.^ent tests and other selection and pro- 
motion criteria accurately measure job- 
related skills, that fringe benefits are 
equitably provided, and that other as- 
pects of .employment ^ire equitable. 

AJICHITECTURAL BARRIERS 

Whether § 504 prohibitions extend to 
architectural barriers, and. If so, whether 
the nondiscrimination requirements ap- 
ply to both new and existing buildings 
used In connection with federally assisted 
programs or activities; 
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BLEMZNTAKY AJfD 8BCON0ARY EDUCATION 

In what rcapecta. If any, a regulation's 
provisions regarding elementary and sec- 
ondary education should differ from the 
•tandardfi established by P.L. 94-142 
(Education of All Handicapped Children 
Act of 1976) and Federal courX decisions 
in this area; 

In what way, IX et all. cost or difficulty 
in complying (e.g.. lack of adequately 
trained teachers or nondiscriminatory 
testing devices) affect recipients* obliga- 
tions to comply With requirements in this 
area; 

HlOHEA EDUCATION 

Whether federally assisted colleges and 
unJiversiUes should be required to adjust 
certain academic requirements because 
Qf the limitations of otherwise quallfieii 
handicapped applicants and students 
(e.g.. whether a medical school should 
be rebuked to waive surgery course re- 
quirements for a blind student who 
wishes to be a psychiatrist, as^mlng a 
condlUonal medical degree would be 
awarded) ; „ 

Whether federally assisted colleges 
and universities should be required to 
supply auxiliary academic aids, such as 
taped texts, readers, and Interpreters. If 
such aids are not provided by the appro- 
priate vocational rehabilitation agency; 

What the responfllbllltles of federally 
assisted colleges and universities should 
be with respect to nonacademlc and ex- 
tracurricular activities and services, such 
as physical education, athletics, health 
services, and physical therapy; 

In what way, If at all, cost or diffi- 
culty In complying should affect recip- 
ients' obllgatlona to comply with re- 
quirements In th is area; 

HEALTH AND SOCIAL SERVICES 

Whether a regulation should contain 
provisions concerning patients* rights to 
receive or refuse treatment and fair 
compensation for work done by patients; 

The extent, If any. to which the size 
or resources of the provider of health or 
welfare serviced should be allowed to af- 
fect the provider's obligations (e.g.. 
whether, by placing primary compliance 
responsibility on state or intermediary 
agencies, a concept of regional or collec- 
tive compliance might be applied to pro- 
viders such as doctors or small day care 
centers so that nop every such provider 
would be required to be physically acces- 
sible If equivalent and accessible services 
were available Within a convenient 
geographic area) < 

Invitation to Comment 

Persons or organizations wishing to 
submit comments or suggestions on the 
matters raised in this Notice of Intent 
should write to the Director, Office for 
Civil Rights. Department of Health. Edu- 
cation, and welfare. P,0, Box 1909. 
Washtoffton/b.C. 20013. 

Written comments and information 
may be submitted in any form, such as by 
means of letters, position papers, or 
memoranda. JThere are no special rules 
concerning format. However, to assure 
full consideration, all written comments 
should be submitted on or before June 16, 
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m. 

1976. Comments received In response to 
this Notice will be available for publlq, In- 
spection In Room 3231, 330 Independence 
Avenue. SW.. Washington. D.C. 20201. 

To enable the Department to benefit 
fully from the public's views on the vari- 
ous questions raised In this notice, the 
Office for Civil Rights will also seek to 
hold meetings with Interested persons 
and organizations. Such meetings will 
focus on a broad discussion of the various 
Ideas, comments, and recommendations 
presented to the Department for consid- 
eration. In addition, at those meetings, 
the Department representatives will be 
prepared to answer or ijlscuss questions 
concerning the draft preamble, regula- 
tion, and infiatlonary Impact statement, 
attached to this nolce. Persons and or- 
ganizations desiring to participate In 
such meetings should so advise the Office 
of Public Affairs, Office for Civil Rlghte, 
(202) 245-6700, as promptly as possible. 

This 30-da/ period wlU not provide the 
sole opportunity for members of the pub- 
lic to comment on the issues raised by 
the statute and further set forth In this 
notice and its appendices. A Notice of 
Proposed Rulemalclng will be published 
within 30 days of the close of the com- 
ment period on this notice. The Notice of 
Proposed Rulemalclng will invite public 
comment for a least another 60 days dur- 
ing which period additional meetings and 
briefings will be held 11 necessary. 

The purpose In issuing this notice Is 
to anticipate the danger that the govern- 
ment might raise barriers to assisting, 
or might otherwise limit the opportuni- 
ties of. the very people the statute is in- 
tended to protect. And an adverse public 
reaction to this effort, whether because 
of what is perceived to be a regulation 
that frustrates the statutory purpose, or 
for any other reason, would not serve the 
Interests of handicapped Americans. 
Their interests and the need of this coun- 
try for their productive capacity are too 
important for us not to be as diligent as 
possible. 

I am most anxious to expedite the ad- 
ministration and enforcement of section 
504. and I hope that Issuance of this no- 
tice will both elicit guidance and promote 
understanding of the Issues. 

Dated: May 11. 1976. 

David ^i^thews. 

Secretary, 

appendix a 

programs and activities receiving or 
benefiting from federal financial as"- 
sistance; nondiscrimination on the 

BASIS or HANDICAP 

The Office for Civil Rights of the De- 
partment of Health. Education, and Wel- 
fare proposes to add Part 84 to the De-* 
partmental regulation to effectuate sec- 
tion 504 of the Rehabilitation Act of*1973 
(29 U.S.C. 794)-. as amended by section 
lU(a) of the Rehabilitation Act Amend- 
ments of 1974 (29 U.S.C. 706), with re- 
gard to Federal financial assistance ad- 
ministered by this Department. Section 
504 provides that "no otherwise qualified 
handicapped individual In the United 
.States * • • shall, solely by reason of 
his handicap, be excluded from the par- 
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tlclpatlon In, be denledythe benefits of, 
or be subjected to discnmination under 
any program or activity receiving Fed- 
eral financial assistance.** Section 604 Is 
similar to title VI of the Civil Rights Act 
of 1964 (42 U.S.C. 2000d et seqJ and title 
DC of the Education Amendments of 1972 
(20 U.S.C. 1681 et seq,) , It differs, how- 
ever, from both these cMl rights statutes 
in that It applies to discrimination based 
on handicap, from title DC in that it ap- 
plies to all programs and activities re- 
ceiving Federal financial assistance, and 
from title VI In the extent to which it 
applies to employment practices. 

This proposed regulation contains no 
provisions concerning, the Department's 
procedures for administering the statute 
because the Department intends to pub- 
lish a consolidated procedural regulation 
which win apply to the enforcement of 
section 604. The proposed procedural reg- 
ulation, which was published on June 4, 
1976. at 40 FR 24148. and which would 
have applied to the enforcement of sec- 
tion 504. has been withdrawn. On May 3. 
1976, the Department published, at 41 
FR 18394, a notice of Intent, to Issue a 
new proposed procedural regulation in 
order to seek public comment on a num- 
ber of critical questions concerning the 
manner In which the Office for Civil 
Rights enforces various civil rights laws 
and authorities, including section 604. 
After the public comments have been 
evaluated, a new proposed consolidated 
procedural regulation will be issued. 

If the consolidated procedural regula- 
tion Is not in effect when the regulation 
Implementing section 604 is published in 
final form, the procedural provisions of 
the title VI regulation, which may be 
found at 45 CFR Part 80. will be incor- 
porated by reference into the section 504 
regulation for use during the Interim. 

Subparts A (General Provisions), B 
(Employment Practices), and C (Pro- 
gram Accessibility) of this proposed 
regulation apply to all recipients of as- 
sistance from the Department of Health, 
Education, and Welfare. Because handi- 
caps differ widely In nature and In degree 
of severity, discrimination against handi- 
capped persons Includes a wide range of 
practices with varying effect In different 
service areas. In order to emphasize the 
most common manifestations of dis- 
crimination which occur In the various 
programs and" activities to which this 
Department provides assistance, addi- 
tional subparts of the proposed regula- 
tion contain more specific requirements 
and prohibitions applicable to three 
major types of programs: Subpart D Is 
concerned wih preschool . elementary, 
secondary, and adult education pro- 
grams; Subpart E, with postsecondary 
education programs; and Subpart F, 
with healCh and social service programs. 
The practices of other recipients of De- 
partmental funds, such as public broad- 
casters, are subject to the general non- 
discrimination provisions of § 84.4 as 
well as to the provisions of Subpart B 
and C. 

A discussion of selected sections in 
each of the subparts of the proposed 
regulation Is set forth In the following 
paragraphs. In certain Instances, major 
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issues and the reason.s for the proposed 
decision are disi us.sed Where iippropri- 
ate, the various-sections of the proposed 
regi^latlon ' for section 904 have been 
patterned after the Departmental regu- 
lations efrectuatlng title VI of the Civil 
Rli?hts Act and title TX of the Educa- 
tion Amendments of 1972. found at 45 
CFR Parts 80 and 86; such sections are 
noted in the following analysis. 

Subpart A Under 5 84 2. the proposed 
regulation Is applicable to all recipients 
of financial assistance from the Depart- 
ment of Health. Education, and Welfare 
and to each program or activity which 
receives or benefits from such assistance. 
, Alt' of the requirements of Part 84 apply 
to all recipients of Federal funds from 
the Department of Health. Education, 
and Welfare The Secretary recognizes 
ihat recipients of Department funds 
vary considerably in size, complexity, 
and resources and that some of the re- 
(lulrements of this part may appear to 
exceed the resources of very small recipi- 
ents However, section 504 of the Re- 
habilitation Act of 1973 provides no ex- 
emption for recipients from its general 
Prohibition against discrimination on 
the bass of amount of Federal funds re- 
cplved or on any other basis. The basic 
requirements of Part 84, therefore, apply 
to every recipient. 

Section 84 3 contains definitions. Of 
particular notie are paragraphs (f) and 
'J' Paragraph ^f) defines the term *'re- 
( Ipient" and provides that, for purposes 
of the regulation, the term will not apply 
to providers of health services (or ven- 
dors as they are often called) under title 
xrx of the Social Security Act (Medi- 
caid) that do not receive other forms of 
Federal financial assistance Nor wiM it 
apply to agencies used by the State to 
make payments to such providers under 
that title This approach Is identical to 
that followed by the Department under 
title VI of the Civil Rights Act of 1964. 

Providers of Medicaid services include 
doctors, dentists, and other Individual 
practitioners, hospials. extended care 
facilities (ECFs) . and other similar enti- 
tt^-s Hospitals. KCFs. and other entities 
of that nature, however, unlike doctors, 
dentists, and other individual practi- 
tioners, also receive Federal financial 
a.s.sistanre under Part A of title XVIII 
of the Social Security Act (Medicare) 
and may receive funds under the Hill- 
Burton Act as well (Part B of title 
XVni. which goes to individual practi- 
tioners, is provided by way of a contract 
of insurance and is therefore exempt 
from this regulation. See § 84 3(h).) 

Medicaid providers are reimbursed for 
their services with funds which are par- 
tially Federal and j^artially state. Pay- 
ment of these funds to providers are 
made In one of three ways: (1) Directly 
by the State Medicaid agency, (2) indi- 
rectly through a so-called fiscal agent 
which in return for a payment performs 
the function on behalf of the State, or 
'3» indirectly through a "health insur- 
mg organization" which underukes to 
pay in return for a premium from the 
State r->tablished u^nder a contract of in- 
^ surance. Under all of these arrange- 
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ments, the State agency is a recipient 
within the terms of the regulation be- 
cause It receives Federal financial assist- 
ance to enable it to offer health services. 
The intermediary agencies and Individ- 
ual providers in States using the direct 
payment or fiscal agent methods of ad- 
ministration operate health programs 
"receiving Federal financial assistance" 
as that phrase is used in the statute. 
"Health insuring organizations" and 
vendors in States using that method of 
administration are not recipients under 
the regulation because of the contract of 
insurance which intervenes between the 
State and the lower agencies. The De- 
partment does not intend to treat as re- 
cipients individual practitioners or inter- 
mediary agencies in other States whose 
only Federal connection is Medicaid 
funds Rather, the Department wUl look 
to the State agency as the recipient un- 
der Medicaid and will hold, that agency 
responsible for comiJliance both as to its 
own activities and ^[p to the performance 
of its intermediary "agencies and of the 
individual providers of federally assisted 
services. The Secretary expects by this 
means to increase the Department's effi- 
ciency in obtaining overall compliance 
with the provisiohfi of this Part. 

Paragraph (JJ of 5 84.3 defines the 
class of persons protected under the pro- 
posed regulation. The definition of hand- 
icapped persons in paragraph (j) (1) con- 
forms to the statutory definition of hand- 
icapped person that ts applicable to sec- 
tion 504, as set forth in section 111 (a) of 
the Rehabilitation Act Amendment of 
1974. Pub. L. 93-516. * 

The first of the three parts of the 
statutory and regulatory definition in- 
cludes any person who has a physical or 
mental Impairment which substantittlly 
limits one or more major life activities. 
The proposed regulation further defines 
physical or mental impairment and ma- 
jor life activitlefi. 

Physical or mental impairments are 
not. in general, defined by listing specific 
diseases and conditions because of the 
difficulty of ensuring the comprehensive- 
ness of any such list. The term includes 
such diseases and conditions as ortho- 
pedic, visual, speech, and hearing im- 
pairments, cerebral palsy, muscular dys- 
trophy.^ multi'^le sclerosis, cancer, dia- 
betes, mental retardation, emotional ill- 
ness, and drug and alcohol addiction. It 
should be noted that, under this part of 
the definition, a physical or mental tm- 
patrment does not constitute a handileap 
unless Its severity is such that, it results 
in a substantial limitation of one or more 
major life activities. 

The Department intends to interpret 
this first of the three parts of the defi- 
nition so a,s to ensure that only physical 
and mental handicaps are included. 
Thus, environmental, cultural, and eco- 
nom ic d isad van tage are n ot in them - 
selves covered by this part of the defini- 
tion, nor are prison records, agedness, or 
homosexuality. If. however, a person who 
has any of these characteristics also has 
a physical or mental handicap, the per- 
son is included within the definition of 
handicapped persons, whether the handi- 
cap Is the cause or the result of, or is un- 
related to such characteristics. 
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In paragraph (j)(2)(i), physical or 
mental impairment ts defined to include, 
among other impairments, specific learn- 
ing disabilities. The Department will In- 
terpret thje term as it is used in section 
602 of the Education of the^andlcapped 
Act, Pub. L, 91-230, as amended by Pub. 
L 94-142. Paragraph (15) of section 602 
uses the term "specific learning dlsaby}- 
ties" to describe such conditions as 
perceptual handicaps, brain Injury, 
minimal brain, dysfunction, dyslexia, 
and developmental aphasia • it explicitly 
excludes learning problems which are 
primarily the result of environmental, 
<:ultural. or economic disadvantage. It 
should be noted that section 5(b) of Pub. 
L. 94-192 requires the Commissioner of 
Education to prescribe regulations con- 
cerning the dejlnition of specific learn- 
ing disabilities and, if he or she finds 
that changes in the statutory definition 
are nfecessary, to subi^iit recommenda- 
tion& for lefirislation in that regard. The 
Office for Civil Rights will conform Its in- 
terjpretation of this term to that of ^the 
Office of Education and to any amended 
statutory def nition under the Education 
of the Handicapped Act. 

The second of the three parts of the 
statutory and regulatory definition of 
handicapped person includes any person 
who has a record- .of a physical qt mental 
impairment which ^sub&tantially limits 
major life activities. "Fteeord" is further 
defined in the proposed regulation so as 
to include both prior hfttory of, and in- 
aDpraprldte classification* as having, a 
handicap. Thus, persons jvho 'i;^jp.j.(|i|^hli3tiE> 
tory of a handicapping: condition'^ byt no 
longer have the condition, a^ well as per- 
sons who have been incorrectly classified 
as having such a condition, are protected 
ffiom dl'^'^rlmination under section 50^. 
Frequently occurring examples of the 
first Rroup are persons with histories of 
mental or emotional illness, heart dis- 
ease, or cancer; of the second group, 
persons who hav^ been mis classified as 
mentally retarded. 

The third of the three narts of the stat- 
utory and regulatory definition of handl- 
capned person includes any person who 
Is reward '»d as having a physical or men- 
tal impairment which substantiaHy lim- 
its one or more major life activities. Par- 
agraph" (j) (3) of the proposed regulation 
limits this part of the definition to three 
groups of people. The first two groups 
are described in (J) (3) d) and di) and 
include, primarily, persons who are ordi- 
narily considered to be handicapped but 
who do not Jbechnically fall within the 
first two parts of the statutory definition. 
Thus, a person whose physical or mental 
impair ment has a less than substantial 
effect upon major Me activities or has a 
substantial effect only upon minor life 
activities, such as a person with a limp, 
is tonsldered handicapped for the pur- 
pose of section 504 if a recipient treats 
the impairment as constltij^tlng a handi- 
cap. The second group of 'persons who 
fall within this category, ^described at 
(J) (3) (11) . are those who have overcome 
their impairment to the point that any 
substantial limitation .to major life &c- 
tivlties is the result of the attitudes of 
other persons toward their Imipalrment; 
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thU paragraph alBo includefl some per- 
sons who might not ordinarily be consid- 
ered handicapped, such as persons with 
disfiguring scars. Any limitations which 
such persons experience as a result of 
the impairment are not. In fact, caused 
by the disability but by the actions of 
other persons predicated on a view that 
the impairment constitutes a limitation 
Paragraph fj> '3) (IID includes persons 
who have no physical or menial Impair- 
ment but are treated by a recipient as If 
they were handicapped If. for example, 
a nonhandlcapped employee were to have 
a convulsion a,s a result of an a typical 
reaction to medlrnllon. any disrrlmlna- 
tory employment practice based upon the 
conclusion that the person Ls epileptic 
would be prohibited by the proposed 
regulation 

AlthoOgh It could be argued that 
homosexuals fall within the class pro- 
tected by section 504 by virtue of this 
third part of the .statutory definition. It 
Is the view of the Department that they 
are not so included Comment Is solicited 
with respect to this determination. 

Paragraph (k) of !i 84 3 defines the 
term "qualLfled handicapped person " 
>■ Throughout the proposed reRulatlon. this 
." term Is used Instead of the statutory 
term "otherwise qualified handicapped 
*^erson" The Department believes that 
l.'^he omission of the word "otherwise" is 
" necessary In order to comport with the 
intent of the statute because, read llter- 
allyi "otherwise" qualified handicapped 
persons include persons who are qualified 
except for their handicap, rather than in 
spite of their handicap Thus, a blind 
person might possess all of the qualifica- 
tions for driving a bus except sight and 
could therefore be said to be an other- 
wise qualified handicapped person for the 
Job of bus driving In all other respects, 
the terms qualified" and "olhrrwl^e 
qualified" are intended to be Inter- 
changeable 

With respect to preschool, elementary, 
and. secondary educational services, a 
qualified handicapped person is defined. 
In paragraph 'k ) ( 3 ) . In terms of age As 
of the date of the passage of section 504 
(September 26. 1973). a handicapped 
person is qualified for preschool, ele- 
mentary, or secondary services if the 
person Is of an age at which norvhandi- 
capped persons are eligible for such serv- 
ices. In addition, the extended age ranges 
for which recipients must provide full 
educational opportunity to all handi- 
capped persons in order to be eUglble for 
assistance, under the Education of All 
HandlcBpfoed Children Act. Pub.H^. 94- 
142. are /incorporated by reference in 
paragraf/h (kW3), Thus, handicapped 
persons , who are between the ages of three 
and elg/iteen will be considered qualified 
In tern^is of these services as of Septem- 
ber 1./1978. and those who are between 
the a^es of three and twenty-one will be 
considered quallfled as of September 1. 
1980 With respect to persons aged three 
to five and aged eighteen to twemy-one, 
however, an exception exists where In- 
consistency with State law or practice or 
with court order would result from ap- 
pllcfttlon of this requirement. This ap- 
oroach was chosen for the sake of con- 
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sLstency with the eligibility condltlon« 
imposed by the aforementioned statute 
and because use of a specific age range 
eliminates the interpretive problem.^ In- 
herent In other st.uulanis considered 

One alternative approach coaMdered 
by the Department is based mxm a* 
standard of subfitMuUuU benefit Under 
this standard, a pxron .who, bi*caur>e of 
handicap, requires e<1ucational services 
cxver a lonKer period of time than do non- 
handicapped persons m order to acquire 
a comparable level of skills would be 
deemed qualified for its long- as the per- 
son couJd benefit subf.tantlally from the 
services The same ' standard was con- 
sidered with respect to persons who. on 
the basis of handicap, have been ex- 
cluded from a suitable education since 
the dat>e oif the passage of se^:.tlon 504. 
This standard could be consistent with 
the DepcLTtment's general Interpretation 
of nondiscrimination on the basis of 
handicap — that services must be deliv- 
ered In such manner as is necefisary to 
provide handicapped persons equal op- 
portunity for comparable benefits The 
Secretary Is, however, concerned that 
this standard would Impose undue ad- 
mirUstratlve and financial hardship upon 
the affected education programs and 
therefore seeks comment on the feasibil- 
ity and desirability of each alternative 
Section 84.4 contains general prohibi- 
tions against discrimination applicable 
to all recipients of assistance from this 
Department and to the programs and 
activities operated by such recipients. Of 
particular note "In paragraph (b)(1) of 
this section are the prohibitions against 
providing services to handicapped per- 
sons which are not comparable to those 
provided to nonhandlcapped persons The 
term ''comparable ' is Intended to en- 
compass the concept of equivalent, as 
opposed to Identical, services and to em- 
phasize the fact that Uie individual 
needs of handiaipped ptrsons mu.st be 
met to the same extent that the corre- 
sponding needs of nonhandlcapped per- 
sons are met in order to avoid discrim- 
ination on the basis of handicap. This 
standard parallels that established under 
title VI of the Civil Rights Act of 1964 
with respec t to the provision of educa- 
tional .services to students whose primary 
language is not English See Lau v. Nic?i~ 
ols, 414 U.S. 563 (1974). The provision 'si 
paragraph (b>(2) of section 84.4 that 
restricts the meaning of the word "com- 
parable" should be particularly noted. 
That provision states. "(Alld, benefits, 
and services, to be comparable, are not 
required to* produce the identical result 
or level of achievement for handicapped 
and nonhandlcapped persons, but must 
afford haftdlcapped pei-sons equal oi>- 
portunlty to obtain the same result or 
to reach the same level of achievemefnt, 
taking into account the nature of a par- 
ticular person s handicap.'* 

Paragraph ^ b > ' 1! > . in addition, em- 
phasizes that, when t^rce:>sary to the pro- 
vision of compiualjlp services, a recipient 
is obligated to picvuJc services to handi- 
capped persons In a manner dllTerent 
from that In which they are provided to 
others. For example, a welfare olTicr 
which uses tlie telephone for comipuni- 
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eating with Its clients must provide al- 
ternative modes of communicating with 
its deaf clients. 

Paragraph 84 4(b) (1> (IID Is adopted 
from the title IX regulation and prohlblta 
a recipient from assisting another en- 
tity or person which subjects participants 
or employees in the recipient's program 
to discrimination on the basis of handi- 
cap This section might apply, for exam- 
plfT to financial support by a recipient 
to a community recreational group or to 
a recipient's sanctioning of a profession- 
al or a social organization. Among the 
criteria to be considered in eac^ case 
are the substantiality of the relationship 
between the recipient and the other en- 
tity Involved. Including financlal'fiupport 
by the recipient, and whether the other 
entity's activities relate so clasely to the 
reclolent's program or activity that they 
fairly should be considered activities of 
the recipient Itself. 

The provisions of 5 84.4(bf (3) and (4) 
that prohibit the utilization of crlterta 
or methods of administration or site 
selection which have the effect of dis- 
criminating on the basis of handicap or 
which have the effect of defeating or 
substantially impairing the accomplish- 
ment of the objectives of the program 
with respect to handicapped persons are 
patterned after the title VI regulation. 
Paragraph (b) (3) also prohibits the util- 
ization of criteria or methods of admin- 
istration which perpetuate the discri- 
mination of another recipient if both 
recipients are subject to common admin- 
istrative control or are agencies of the 
same state; this provision Is new. 

Section 84 4(b) (3) Is particularly sig- 
nificant with respect to the obligations 
of State Medicaid agencies and the in- 
termediary agencies and vendors through 
which they provide health services under 
title xrx of the Social Security Act 
(Medicaid) As explained in the discus- 
sion of the definition of the term *'reclpl- 
eiit", the nondiscrimination requirements 
of the regulation will, by virtue of the 
obligations imposed u^pon State Medicaid 
agencies, apply to intermediary agencies 
and to vendors despite the fact that, for 
purposes of the regulation, they are not 
recipients. It Is through 5 84 4(a)(3)'s 
prohibition of discriminatory methods of 
administration that this imposition of 
obligations is accomplished. 

There is one major exception to the 
rule that each Medicaid vendor with no 
other Federal connection must meet the 
substantive, nondiscrimination require- 
ments of the regulation. That exception 
Is the requirement of Subpart C Involv- 
ing program accessibility. The State 
agency's nondiscrimination obligation 
under Subpart C is to ensure that handi- 
capped persons "are not denied the bene- 
fits of the health services provided Under 
the Medicaid program because of the 
physical Inaccessibly of those services. 
It Is. however, the cuimulative effect of 
the agency*^ administration of Medi- 
caid which must be nondiscriminatory. 
Thus It Is not required that the services 
of every Medicaid vendor be physically 
;uTf'ssible. 

The State agency must ensure, how- 
ever, that the inaccessibility of a partic- 
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ular veiiclur doeh not result In thr ex- 
fluslon of hand kipped iH»nM)nji from the 
services that vendor provldea The State 
aMPncy could require that Individual ven- 
dors either fulfill the accessibility obli- 
gation theriLselves (by having accessible 
bulldlnKs. making house colls, arranging 
to provide services in accessible facilities 
at certain times, and the like) or arrange 
to refer handicapped persons to other 
vendors who are accessible 

It Ls Important to note that this flexi- 
bility with respect to accessibility does 
not apply to other nondiscrimination re- 
quirements The Issue of accessibility Is 
further discussed In the portion of the 
preamble that discusses the provisions 
of the subpart of the regulation which 
applies specifically to health and social 
services (Subpart P) . 

Although the regulation's substantive 
rwiulrements arc applicable to nonrecipi- 
ent vendors and Intermediate agencies 
through t^io obligations Imposed on State 
agencies by paragraph (b) (3), its proce- 
dural requirements, such as self-evalua- 
tion and filing of assurances, are not 
State agencies, which are themselves 
subject to these requirements, may find 
that requiring these procedures of Medi- 
caid participants will assist In fulfilling 
their own nondiscrimination obligations 
and may, of course, make such -demands 
of vendors if UJiey wLsh. The Department 
is considering including uniform require- 
ment as to these mattery In Its cosoli- 
dated civil rights procedural regulation, 
discussed above, when a new proposal for 
that regulation Is published. 

Further, on the question of State Medi- 
caid agency responsibilities under this 
paragraph, it should be stressed that al- 
though the primary obligation lies with 
the State agency, the Department has 
the authority to review the conduct of 
Intermediary agencies and vendors with 
nf> Federal cormection other than Medi- 
caid as part of Its obligation to ensure 
that the State agencies are In compli- 
ance Therefore. whUe the prime target 
of compliance reviews and enforcement 
action will be the State agencies, the De- 
paiUacnt may examine Uie practices of 
Intermediary agencies and vendors 
well. 

Finally . it should be noted that ven- 
dors which provide health services under 
Medicaid eCn^ which. In addition, re- 
ceive Federal financial assistance under 
Medicare A. Hill -Burton, or other au- 
thorities are recipients imder this regu- 
lation and mu.st comply with all of its 
provisions. 

Section 84 5, except for paragraphs (a) 
(2) and (3), Is adopted from the title 
VI and title DC regulations. Paragraph 
(a) (1) requires a recipient who has been 
found to have discriminated on the basis 
of handicap to take remedial action to 
overcome the effects of that discrimina- 
tion Paragraph (a)(2) extends the re- 
sponsibility for taking remedial action 
to a recipient which exercises control 
over a noncomplylng recipient; para- 
graph (a) (3> also makes clear that han- 
dicapped persons who are not in the pro- 
gram at the time that remedial action 
Is required to be taken may also be the 
subject of such remedial action. 

erJc 



QtH:i[on 84.6(b) p^rmita, but does not 
require, afTlrmatlve action to overcome 
the effect of conditions which have re- 
sulted In limited participation by handl- 
capi)ed persorxB. It should be noted that 
this paragraph dbea not aflect the re- 
q u i rc*d at tlons del Inea ted elsewh ere 
throughout the proposed regulatlor). 

Section 84 6 requires, as do both ^he 
title VI and DC regulations, a recipie^U 
to submit to the Dlr^tor an assuranc^ 
that each of ita programs and activities 
receiving or benefiting fromS^^eral fi- 
nancial assistance from this D^artment 
will be conducted in compliance with tkUfi 
regulation. Because such on assurance is. 
In effect, a contract between the Depart- 
ment and the recipient, it has the effect 
of giving aggrieved persons who are 
beneficiaries of federally assisted pro- 
grams or activities the right to seek Ju- 
dicial enlorcement of the regulation, un- 
der the third party beneficiary principle 
of contract law. Bee Lemon v. Bossier 
Parish. 240 F. Supp. 790 (W.D La. 1965). 
afl'd 370 F. 2d 847 (5th Clr. 1967), cert, 
denied. 3m U.S. 911 (1967). 

Paragraph (b) of 5 84.8 requires recip- 
ients to adopt and publish grievance pro- 
cedures The Department solicits com- 
ment as to whether the final regulation 
should contain a procedure for the waiv- 
er of this requirement with respect to In- 
dividual medical practitioners and to 
other small service providers. 

The provisions of 5 84.9, which set 
forth requirements concerning dissemi- 
nation of policy, are In general self- 
explanatory. The Department's interpre- 
tation of paragrap/h (b)(2) of that sec- 
tion, wliich prohibits use or distribution 
of publications that Indicate that the re- 
cipient engages In discriminatory prac- 
tices in V iola tl o n of sec tlo n 5 04 , ma y . 
however, be worth noting. That para- 
graph is identical to the corresponding 
provision of the title XX regulation and 
will be interpreted similarly. It will not, 
for example, , be deemed by the Depart- 
ment to preclude the use In a college 
catalog of a picture of a campus buillding 
with stairs but no ramp. It will be inter- 
preted to require that such a catalog pro- 
vide countervalMng evidence, such as a 
picture which Includes a ramp or stu- 
dents in wheelchairs, that handicapped 
students attend the lotistitution and are 
not treated in a discriminatory manner. 

Subpart B. Subpart B prescribes re- 
quirements for nondiscrimination in the 
employment practices of recipients of 
Federal financial assistance administered 
by the Department. This subpart gener- 
ally follows the employment provisions 
of the Department's regulation Imple- 
menting title DC of the Education 
Amendments of 1972, which, in turn, 
generally follow the Sex Discrimination 
Guidelines (29 CFR Part 1604) of the 
Equal Employment Opportunity Com- 
mission (EEOC), Implementing title VII 
of the Civil Rights Act of 1964, and the 
regulation of the OfBce of Federal Con- 
tract Complitence Programs (O'PCCP), 
United States Department of Labor <41 
CFR E»art 60), implementing Executive 
Order 11246. It Is also, lonsofar as is pos- 
sible, consistent with the provisions of 
the interim regulation issued by the De- 
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partment of Labor on June 11. 1974 at 
39 FR 2G566 an'd of the proposed regula- 
tion issued by that Department on Au- 
gust 29. 1975 at 40 FR 39887, effectuating 
section 503 of the Rehabilitation Act of 
1973. as amended, which requires certain 
Federal contractors to take afTlrmatlve 
action in the employment and advance- 
ment in employment of qualified handi- 
capped persons. AJmost all recipients 
who are subject to this Part 84 are also 
subject to title VII or title IX and many 
are also subject to the Executive Order 
and to section 503. 

Section 84 1 1 Is patterned after the ti- 
tle IX regulation and sets forth Kcrieral 
provisions with respect to discrimination 
in the area of employment Section 84 12 
provides 'that a recipient shall make rea- 
sonable accommodation to the kndwn 
physical or mental limitations of a han- 
dicapped applicant or employee unless 
the reMi^nt^can demonstrate that the 
accommoHatK^fTwould Impose an undue 
hardship on the operation of Its pro- 
gram Where a handicapped person is 
not qualified to perform a particular Job 
or where reasonable accommodation will 
not suffice to neutralize the eflectn of a 
person's handicap or will cause undue 
hardship, failure to employ or advance 
the handicapped person will not be con- 
sidered discrimination since the failure 
is due to objective and necessary criteria 
rather than to tl)© fact that the appli- 
cant Is handlQapped. A recipient may not 
deny an^.jwirtployment opportunity to a 
perSOlfon the ground that reasonable ac- 
commodation will be necessary to enable 
that person to perform adequately on the 
Job 

Reasonable accommodation includes 
such actions as Job restructuring to shift 
duties a'nd activities in a manner which 
will enable the handicapped person to 
perform the duties essential to the job 
without having to perform other duties 
which could as easily be done by some- 
one else without undue hardship to the 
employer. Part-time employment is also 
Included, Reasonable accommodation 
with respect to employment also Includes 
actions to make facilities used by em- 
ployees readily accessible to and usable 
by handicapped persons. Such action 
may take the form of architectural modl- 
ficpMons such as the addition of eleva- 
tors, or It may ♦^ake the form of location 
or relocation of particulai offices nr jobs 
so that they are in areas of the employ- 
er's facilities that are already accessible 
to and usable by handicapped persons. 
If such modifications or relocations 
would cause undue hardship, they need 
not be made- 
Paragraph (c) of this section seUs forth 
the factors which the Director will con- 
sider in determining whether an accom- 
modation necessary to enable an appli- 
cant or employee to perform the duties 
of a Job would impose an undue hard- 
ship. Each of these factors Uhe size and 
type of the recipient's program and the 
nature and cost of the accommodation) 
will be given weight in the determina- 
tion and will be measured in relative 
terms. Thus, a small day care center 
might ndt be required to expend more 
than a nominal sum, such as that nec- 
essary to equip a telephone for use by 
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an otherwlfle qualifled deoi applicant for 
ft sccroUrtal ponlUon, but a large school 
dlfltrlct mlBht be required to provide a 
teacher's aide to a blind applicant for a 
teaching Job. The Department soMclta 
conunent aa to any addiUonal or alter- 
miUve f^ictore which should be con- 
sidered In the determination of the ex- 
istence of undue hardship. 

The requirements of this regulation 
concerning reasonable accommodation 
are believed by the Secretary to consti- 
tute an Interpretation of ^he term 
"otherwlfle qualified" as used In section 
504 Itself The concept of reasonable ac- 
commodation represents an attempt to 
draw the line between persons who, but 
for their Inability to perform certain Job 
related taflks In the normal manner be- 
cause of th^lr handicap, would be fully 
qualified to perform the Job In question, 
and persona who, despite reasonable ac- 
commodation, are unable to perform a 
necessary element of the Job In ques- 
tion A similar obligation is Imposed upon 
Federal contractors In the proposed and 
Interim regulations Implementing section 
603 of the Rehabilitation Act, admlnlfl- 
tered by the Department of Labor, as 
noted above. That Department reports 
that It hofl experienced no difficulty In 
admlnlflterlng the requirement of reason- 
able accommodation or the limitation of 
undue hardship. The Secretary Ifl aware 
that some difficulties may be Inherent In 
Implementing this concept, however, and 
solicits public comment on the section as 
a whole. 

Section 84.13(a) , which Is almost Iden- 
tical to the parallel section of the title 
DC regulation and to the EEOC and 
OPCCP regulations, provides that no test 
or criterion of employment which has a 
disproportionate, adverse effect on the 
employment of handicapped persons or 
any class of handicapped persons may be 
used unless it Has been validated as a 
predictor of performance in the position 
In question and alternative tests which 
do not have such a disproportionate, ad- 
verse effect are unavailable. This stand- 
ard Ifl based upon the one established 
under title VU of the Civil Rights Acts 
of 1964 In Griggs v. Duke Power Com- 
pany, 401 U.S. 424 (1971). 

Section 84.13(b) requires that a recip- 
ient take Into account that soriie tests 
and criteria depend upon sensory, man- 
ual, or speaking skills which may not 
themselves be necessary to the Job In 
question but which, may make the handi- 
capped person unable to pass the test. 
The recipient must select and administer 
tests for any employment opportunity in 
such manner as Is necessary to ensure 
that the test will measure ability to per- 
form on the Job rather than the handi- 
capped person's ability to see, hear, 
speak, or perform manual tasks, except, 
of course, where such skills are the fac- 
tors which the test purports to measure. 
For example, a person with a speech im- 
pediment or a handicap which affects the 
abUlty to write may be perfectly qualified 
for Jobs which do not or need not, with 
reasonable accommodation, require those 
particular skills. Yet, If given an oral or 
written test, respectively, the handl- 
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cappeji person will be unable to perform 
in a satisfactory manner. The test re- 
sults will not, therefore, predict Job per- 
formance but. Instead, will reflect im- 
paired speech or writing skills. 

Section 84.14 prohibit* preemployment 
Inquiry of an applicant as to whether 
the applicant Is handicapped unlest (I) 
the results are not used in connection 
with discrimination: (2) the Inquiry Is 
directed to determining whether the per- 
son has a handicap which would present 
a hazard to the person or to other em- 
ployees on the particular Job or would 
require accommodation; (3) the inquiry 
Is accompanied by a statement assuring 
the nondiscriminatory use of its results; 
and (4) Information concerning the 
medical condition or history of the ap- 
plicant Is obtained on a separate form 
which will be afforded confidentiality as 
medical records. This provision Is ex- 
pected to be particularly helpful in 
eliminating discrimination against per- 
sons with nonvlsible handicaps. The De- 
partment Is aware that many persons 
with nonvlsible handicaps advocate pro- 
hibition of any mandatory preemploy- 
ment inquiry by employers concerning 
the presence of a handicap. This pro- 
hibition has not been Incorporated Into 
the propoised ^regulation, however, be- 
cause the Department does not consider 
It to be within the mandate of the 
statute. 

Section 84.15 prohibits employers from . 
adopting or applying any policy or prac- 
tice which results In discrimination on 
the basis of handicap In compensation 
for similar work on Jobs whose perform- 
ance requires similar skill and responsi- 
bility. Where, as a result of reasonable 
accommodation to a handicapped per- 
son's limitations, the person's duties are 
significantly different from those per- 
formed by others In the same Job classi- 
fication, different compensation may be 
provided, but the employer must be able 
to show that the difference In compen- 
sation is directly related to a signlllcant 
difference In duties and responsibilities. 

Subpart C. In general, S\ibpart C pro- 
hibits the exclusion of qualified handi- 
capped persons from programs or activi- 
ties by reason of the Inaccessibility or un- 
usabllity of a recipient's facilities. Sec- 
tion 84.22 establishes the standard for 
nondiscrimination In regard to existing 
facilities. It stfittes thatl^T^^plent's pro- 
gram or activity, when vlfe^d In Its en- 
tirety, must be readily &cfi^\h\e to han- 
dicapped persons. Para^apk-4^) makes 
clear that a recipient is not r^Hil^ed to 
make each of Its existing facilities acces- 
sible to and usable by handicapped per- 
sons if accessibility to the recipient's pro- 
gram or activity can be achieved by other 
means, such as by reassignment of classes 
to accessible bu«lldilngs,'by the assignment 
of aides to employees or beneficiaries, or 
by making alterations to only some of 
the recipient's existing faculties. Thus, 
for example, a university would not have 
to make all of Its classroom buildings ac- 
cessible to handicapped studente. It 
would, however, have to undertake 
enough alterations, or, if some buildings 
were already accessible, reschedule 
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enough clasiee so that It could offer all 
required courses and an adequate selec- 
tion of elective courses to accessible 
buildings. For the university to exclude 
a handicapped student from a specifi- 
cally requested course because It Is not 
offered in an accessible building would 
constitute discrimination unless an 
equivalent course wore made available. 

Similar alternative methods of comply- 
ing with i 84.22 caabe used by providers 
of health and welfare services. Because . 
there are many small providers in the 
health and welfare service areas, how- 
ever, sonve approaches which they might 
use to achieve acceoslblllty are of less 
general applicability and are therefore 
discussed further in the portion of the 
preamble concerned with these providers. 

In addition to estabUshtog a flexible 
standard for compliance, this subpart, 
through Q 84.22, permits recipients which 
develop and implement a transition plan 
to talu^ up to three years to reach full 
compliance with Its provlslona. 

Under the provisions of i 84,23. a recip- 
ient is required to conform new design 
and construction to the American Na- 
tional SUndards Institute (ANSI) acces- 
sibility standards, as such standards are 
periodically and officially revised. The- 
Department Is aware that the ANSI 
standards are considered insufficient by 
many handicapped persons, but bellevei 
that the fact that many states and Ped- 
. eral agencies have adopted the ANSI 
standards necessitates their adaption in 
this regulation. An official revision of the 
standards is taking place at the present 
time and Is expected to incorporate many 
of the recommendations of handicapped 
persons who are dissatisfied with the 
present standards. , 

Paragraph (b) of 8 84.23 requires cer- 
tain alterations to conform to the ANSI 
standards. If an alteration Is undertaken 
to anv portion of a building whose ac- 
cessibility could be Improved by the man- 
ner in which the alteration Is carried 
out, then the alteration must be made 
In that manner. Thus, as minor an al- 
teration as the Installation of new car- 
peting is subject to the provisions of this 
section, since carpeting is available 
which enhances the ease of moving a 
wheetehair. Similarly, If a doorway or 
wall is being altered, the door or other 
wall opening must be made wide enough 
to accommodate wheelchairs. On the 
other hand, if the alteration consists 
of painting walls or altering ceilings, 
the provisions of this section are not ap- 
plicable because neither of these alter- 
ations can be done in a way which aff^ts 
the accessibility of that portion of**th^ 
building. 

Subpart D. Subpart D sets forth re- 
quirements for nondiscrimination in pre- 
school, elementary, secondary, and adult 
education programs and activities, in- 
cluding secondary vocational education 
programs. The provisions of Subpart D 
apply to private education programs and 
activities as well as to public education 
programs and activities, with the excep- 
tion of 9 84.33. and to ^tate as well as to 
local educational agencies. 

Sections 84.33 through 84.30 generally 
conform to the standards established for 
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the eduratlon of harullcapprd jxT.sons in 
Mills V Board o/ Ediuution nf ifn' DUi- 
trU't of, Columbia. 348 K .Supp 
• DDC 1972" Pf'iinsi^lvarna A^MHtatton 
for Rvtardrd ("hildrrn v (' ru ' i.inwrnll h 
of Pi'nrisyliania ".rH F Suip Iih7 < Iv' 1) 
1971 ». 3-13 F Bupi) 27U ■ K 1) Pri 1972) 
and I.obanks v Spears. 00 FHl) 13r> 
'KD La 1973» us wyll In the Kdura- 
tlon of ih«» HandK iippod Art. U 8 (' 
601 seq 

ScrtlorLs 84 34. 84 3.') and 84 tvtwnrv 
In grneral. that handicapped persons, 
rcgardlrsh of the nature or severity of 
tljelr handicap, be provided in the rno;.t 
normal srltlnK fetu' itili . >..ital)li', ade- 
quate and free an edueatlon a,s Ls pro- 
vided U) nonhandicap{>ed prrvorui 'Hir 
requlrejncnLs Imposed in these sections 
are dcssl^ned to en-,ure tliat wo handi- 
capped (hlld is excluded Irom school on 
the bxsls of han(h( ap Jind il a rec ipient 
dernonstrales that plat ementina regular 
In.st ru( Monal set turn is not \n the be.st 
int* rest^ ol a harulK api)ed student, that 
the student l.s pr^jvlded with adecpjale 
alterr^atlve edueatlofuil servu es suited to 
the 'tiidenfs needs without additional 
cost t^) the student's par<T.Ls or KUardian 
For exiirnple. a recipient which operal^vs 
a pybllr school rnu.st either educate 
handicapped children In iLs regular pro- 
Kram or provide such chlldr«'n with an 
appropriate alt<*rruitive edutation at 
public expense, despite any ri^ultiriK 
additional fhiaru lal b\irden 

Tlic reripirnfs (hit\- under thi'se sec- 
tions extends to each (lualified handi- 
caf>ped person who resides in Uie re<'ipl- 
ent's Jiirisdl( I Ion 'Ilie phriuse "re.side.s 
in" Ls intended to encompiuss the con- 
crpUs both of le^al reslden(•^<' and actual 
presence in the recipient's jurisdiction 
Thus, the recipient is r(\sponMhle for en- 
suring that the requlrernenLs of these 
sections are rnet with r(sspt-{ t U) all stu- 
dents to whom it provides services, m- 
( hiding those referred frorn other school 
dlstrlcLs. JUS well tus those '.tudenLs whorrv 
It refers to fjther public or private sch(U)ls 
or institutloas for servK es 'Hie primary 
responsibility, however, lies with the 
recipient In whose pin .diet ion (lie handi- 
capped p«»rsori hfus lep^al residence 

Sertlon 84 34 seLs lorUi the financial 
obllRationr. of a reci[)ient toward tluxse 
handicapped persons for whom it h;LS 
primary responsibility If the recipient 
does not itself provide sui'h persons with 
the recpu -iU* servues, it niu. t .ussuni'e the 
cost of any alternative placernpnt If. 
however, a recipient ofTers adequate 
services and if alU'rnatlve placement l.s 
chosen by a student s parent or KUard- 
ian. then llir recipient need not as.sume 
the cost of the ouLside services If the 
parent or guardian believers that bus or 
her child cannot be suitably educated m 
^the recipient's proKrarn. he or she may, 
of course, make asc of the pro<'odural 
process IncorporMed in § 84 36(e). 

It should be noted that this section 
extends the reelplentls obligation beyond 
the provision of tuition paymenLs If a 
student is placed in a program which 
necessitates his or her being away from 
home, the paymcnt^s must also cover 
room and board. traasport;U ion, and 
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nonmedical rare Transportation must 
also be provided, through services or 
payments, if a nonresidential placement 
Imposes trsuisportatlon expeiLse^ upon a 
child's parents or nuardlan. 

Section K4 3h [)rovldes that handl- 
eap{)ed children shall be educated in the 
most normal setting feasible and may not 
be removed from the regular educational 
environment except when such removal 
Is demorLstrated hy the recipient to be in 
the iK'st interests of the handicapped 
student Isdui'ation in the rnoht normal 
setting fejislble is the education of handi- 
capped perswiLs, Including those in i)ubllc 
<ir private ULstilutiofLs or other care fa- 
( illtles wiLh pers(Uis who are not handi- 
(apped t^) the maximum ext<»nt con- 
si- U-nt with the t)est lnt(»resti^ of the 
handicapped person To meet the re- 
(pitrernent of this si^'tion, a recipient 
must ',how that the needs of the Indi- 
vidual haridu apped person in (lue.stton 
w(>uld, on balance, be furthered by place- 
ment (juLslde the regular educational 
environment 

'Hie Uttii 'most normal setting fea,sl- 
blr ' LS inU'nded to eru'ompass the same 
concept 5Ls the more commonly used 
"least restrictive alU'matlve setting " It 
wa.s chosen in preference to Uic latter 
term because placement alternative's can- 
not, in many InsUance.s. be compared on 
the basis of relative restrlctlveness . i e . 
while institutional education Ls Indeed 
more rt'strlctive than nonin.stltutlonal In- 
stnictipn. placement In speciiil education 
i la.>ses Is not n(H'es.sarlly more restrix'tlvc 
than Instniction In regular classes 

Se<*tion 84 36 concerrus t^ie provision of 
suit.able educational services to handl- 
capiH'd i>ersons and r(Kiulres that such 
p(;rsons' Individual educational needs be 
meet to the same extent as are those of 
nonhandicapped persons. A suitable cd- 
U(atl()ncoiil(l consist of education In rcg- 
ular^^rTTsM^ (xlucatlon In regular clas.ses 
wit>i tlie iise of suppllnientary services, 
edfflcation In special instructional set- 
tiriY-s. separate e<lucation In private or 
puAjc residential or nonresidential instl- 
tutiSns or at home, or any combination 
thereof, so U)ng as the placement Ls con- 
sistent with the requirements of § 84 35 
and is the one b(^t suited to the individ- 
ual educational needs of lihc handicapped 
person in question In addition, the quali- 
ty of the educational services provided 
to handicapped students must be equal 
to those provided to nonhandicapped stu- 
(lenLs ; thus. handicapped students' 
teachers must be trained tn the instruc- 
tion of persons with tlie handicap In 
(luestion and appropriate materials and 
equipment must be available. The De- 
partment LS aware that the supply of 
adequatelv trained teachers may, at least 
at the ouLsct of the impasition of this 
requirement, be Insufficient to meet the 
demand of all reclpicnUs. ThLs factor will 
be considered m dctermLnLng the appro- 
priateness of the remedy for noncompli- 
ance with thLs section. 

ne<'au.se the failure to provide handi- 
capped persons with a suitable educa- 
tion Ls so frequently tiie result of mis- 
class Iflcation or misplacement, para- 
graph <ai of § 85 36 makes compliance 



with Its provisions contingent upon ad- 
herence to certain procedures deslgrned to 
ensure appropriate classification and 
placement These procedures are delin- 
eated m i>aragraphi} (bt through <e) of 
S 84 38 and are concerned with testing 
and other evaluation methods and with 
procedural due process rights, 

Paragraph <c> of 5 84 36 esUbllshes 
procedures cleslgned to ensure that chil- 
dren are nSt mlscla.sslfled or unneces- 
sarily labeled as being handicapped be- 
cause of inappropriate .selection, admin- 
istration, or InU'rpretatlon of evaluation 
maU»rlals ThLs problem has been exten- 
sively docornented in Issurs in the Clas-si- 
/leu Hon of Chtldr<'ri. a ref)ort by the Proj- 
ect (jn Classification of Exceptional Chil- 
dren, in which the HEW Interagency 
Tasjt Forc(5 participated The provisions 
of this panigraph are aimed primarily 
at abiise« in the phu ernent process vvhlch 
result from misuse of, or undue or mis- 
placed reliance on. standardized scho- 
lastic aptitude tests Subparagraph one 
re(iulres recipients to provide and ad- 
minister evaluation materials in the 
primary language of the ptudent. 8ub- 
r)aragraphs two through four are. In gen- 
eral. Intended to prevent misinterpreta- 
tion and similar misuse of test scores. 
Subparagrtiph five requires a recipient to 
admin is ti*r tests to a student \ylth Im^ 
paired sensory, manual, or speaking skills 
In whatever manner Ls necessary to avoid 
distortion of the te.st results by the Im- 
pairment 

Subparagraphs six through elgl^t re- 
quire a recipient to draw upon a variety 
of sources In the evaluation process so 
that the possibility of error In classifica- 
tion is minimized In particular, sub- 
paragraph seven requires that all signifi- 
cant factors relating, to the learning 
process, including adaptive behavior, be 
considered (Adaptive behavior is the ef- 
fectiveness with whieh the individual 
meets the standards of personal Inde- 
pendence and social respx^nslbillty ex- 
pected of her or his age and cultural 
Rroup > In addition, subparagraph eight 
reciulrcs that a studeht not be placed out- 
side the regular instructional setting If 
the irUormation derived either from test- 
ing or from other sources results In a 
showing that the student does not need 
to be so placed. 

Paragraph <e' of 5 84 36 Incorporates 
from the Education of the Handicapped 
Act. 20 u s e 1415i as amended by Pub, 
L 94-142. certain due process procedures 
which a recipient must afford to parents 
or guardians before taking any action re- 
garding the educational placement, de- 
nial of placement, or transfer of place- 
ment of a person who. because of handi- 
cap, needs or Is believed to need special 
instruction or related services The safe- 
guards thereby Incorporated Inelude the 
rights to prior notice, to examine rele- 
vant records and to obtain an independ- 
ent evaluation of the person, to present 
complaints, and to obtain an Impartial 
due process hearing A recipient must 
also establish procedures for the protec- 
tion of handicapped students who are 
wards of the state or whose parents or 
guardian are unknown or unavailable. 
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BecUon 84.37 refluircu a recipient to 
provide nonacademlc and extracurricu- 
lar servlees and activlUee In such man- 
ner 08 la necessary to afford handicapped 
students an equal opportunity for com- 
parable participation in such services and 
actlviUca. Because these services and ac- 
UvlUes are part of a recipient's educa- 
tion program, they must, in accordance 
with the provisions of 8 84.36. be pro- 
vided in the most normal setting feasible. 
Paragraph (c)(2) does permit separa- 
tion or differentiation with respect to the 
provision of physical education and ath- 
letics a^jtivlties, but any such action must 
be necessitated by considerations of 
health and safety or by the interests of 
the students. It Is expected that little 
separation or differentiation will be nec- 
essary since most handicapped students 
are able to participate In one or more 
regular physical education and athletics 
aMiadtles. For example, a student in a 
whMlcftlffisM^M^ participate in regular 
archery cours^lte-^an^ deaf student in 
wrestUng. ^"*'"''^— 

Similar participation by handicaplJed 
students In the other services and activi- 
ties enumerated In 5 84.38 will. In most 
cases, be feasible. Where, however, a 
student's handicap is such that partici- 
pation in regularly offered activities and 
services Is not possible, the recipient must 
provide comparable 'activities and serv- 
ices in which the student can participate. 
For that reason, a recipient Is allowed 
one year from the effective date of the 
final regulation to comply with the re- 
quirements of the section. Comment U 
solicited as to the advisability of Includ-^ 
Ing this one year period in the final reg- 
ulation. 

Comment Is also solicited' on the ques- 
tion of whether to include in the final 
regulation a provision allowing recipients 
untU September 1, 1978 to reach full 
compliance with the requirements con- 
cerning free and .suitable education for 
all handicapped children. Such a provi- 
sion has been considered for the sake 
of consistency with the Education o^ All 
Handicapped Children Act. Pub. L 94- 
142, but has been rejected because of 
the difference In statutory authority 
(section 504 itself contains no authority 
for delaying enforcement, whereas Pub. 
L. 94-142 does) and because of the fun^ 
damental nature of the rights involved. 

Sulypart E Subpart E generally follows 
the Department's title IX regulation and 
prescribes requirements for nondiscrim- 
ination In recruitment and admission of 
students to ppstsecondary education pro- 
grams and factivlties. including voca- 
tional education proerrams and activities, 
as well as loiVthe nondLscrlminatory 
treatment of students in such programs 
and activities. In addition to a general 
prohibition nf discrimination om the ba^sis 
of handicap In 5 84.42 fa) , the regulation 
delineates, In § 84.42(b), specific pro- 
hibitions relating to the^ establishment 
or use of quotas, the use of tests or selec- 
tion criteria, and preadmission Inquiry. 

The standard establLshed In 5 84.42 
(b) (2) for admissions tests and other 
similar criteria parallels that used in the 
employment provisions of the regula- 



tions. This provlslm prescribes over-, 
all success in the education program 
In question as the relevant criterion 
against which to validate any ques- 
tionable selecUon (i^vice. Success In 
this context is' to be measured in 
terms of fftudenta* entire scholastlt 
record in the program in question and 
not Just against first year grades. The 
decision to require that a test be vali- 
dated as a predictor of success through- 
out the entire period of study in the 
program, rather than as a predictor 
of success In the first year of study, was 
based upon the fact that many handi- 
capped persons, as a result of the dis- 
criminatory practices of recipients which 
operate elementary and secondary edu- 
cation programs, are not as thoroughly 
prepared for college as are non-handi- 
capped persons and therefore may take 
longer to demonstrate their capabilities 
In regard to college work. Because admis- 
sions tests are commonly validated 
against first year grades, this require- 
ment may be difficult for educational 
Institutions to comply with, and the 
Department theref6re seeks comment on 
this provision. 

Section 84.42(b) also requires a recip- 
ient to assure Itself that admissions tests 
are selected and administered to appli- 
cants with Impaired sensory, manual or 
speaking skills In such manner as Is nec- 
essary to avoid unfair distortion of test 
results. Methods have been developed 
for testing the abilities and achievement 
of persons who lack the ability to take 
written tests or even to make the marks 
-required for mechanically scored objec- 
tive tests; In addition, methods for test- 
ing persons with visual or hearing Im- 
pairments are available. A recipient, un- 
der this paragraph, must assure itself 
that such methods are used with respect 
to the selection and administration of 
any admissions tests of which It makes 
use. 

Section 84 43 Is the same a-s the cor- 
responding section in the title TX regula- 
tion and contains general provision.^ pro- 
hibiting the discriminatory treatment of 
qualified handicapped st-udents. Para- 
graph fb) of this section requires a re- 
cipient to develop and Implement a i)ro- 
cedure to ensure that the operator or 
.sponsor of an education program or ac- 
tivity not operated wholly, by the re<'ipl- 
ent, but In which the recipient requires 
the participation of it.s sfclidents or em- 
ployees, takes no action which the regu- 
lation would prohibit the recipient frnm 
taking. This requirement would apply, 
for example, to a college's resr)onsl- 
blllty to ensure that discrimination on 
the basis of handicap does not occur In 
connection with the teaching assign- 
ments of student teachers in .schools not 
operated by the college. If the recipient 
finds that such discrimination is taking 
place and is unable to secure its prompt 
correction, it is required to terminate its 
connection with the operating or spon- 
soring entity. 

Paragraph (c) of thLs section prohibits 
a recipient from excluding qualified 
handicapped students from any course, 
course of study, or other part of Its 



education program or activity. This 
psra graph Is designed to eliminate the 
practice of excluding qualified handl- 
caped persons from specific courses- and 
from areas of concentration because of 
factors such as ambulatory dlfflcultica 
of the student or the assumption that no 
Jobs would be available in the area in 
question for a person with that handicap. 

Section 84.44 requires the recipient to 
make certain adjustments to academic 
practices ^yhich discrimjnate or- have the 
effect of discriminating on the bjasls of 
handicap. Paragraph (a) prohibits the 
imposition upon handicapped studaits 
of academic requirements which have ^ 
such discriminatory effect. For example, 
the failure to permit an otherwise quali- 
fied handicapped student who is deaf to 
substitute an art appreciation course for 
a music appreciation cource wduld be 
considered a discriminatory practice un-*- 
less such an action could be demon- 
strated by the recipient to violate inter- 
ests which are essential to the recipient's 
program. 

Paragraph (d> provides that a recipi- 
ent must take steps to ensure that no 
handicapped student Is subjected to dis- 
crimination under the recipient's post- 
secondary education program or activity 
because of the absence of necessary aux- 
iliary educational aids for students with 
Impaired sensory, manual, or speaking 
skills. Such aids might Include braille 
texts, readers, equipment adopted for use 
by students with manual impairments, 
equipment for making orally delivered 
materials available to students with 
hearing Impairments, and other similar 
devices and services. The Intent of this 
section Is that aids such as 'those de- 
scribed be made available In libraries or 
other source centers operated by the 
recipient rather than that every class- 
room or laboratory be fully equipped 
with aids. Moreover, a recipient would 
not be required to furnish Individ ualiy 
prescribed aids and devices for general 
use, such as wheelchairs, hearing aids, 
eyeglass^, and orthopedic devices. It 
should be noted that In most cases this 
provision will not Impose any additional 
burden on a recipient because auxiliary 
aids are usually provided to handicapped 
students by vocational rehabilitation 
agencies. 

Paragraph (a) of § 84.47 prohibits dis- 
crimination against qualified handi- 
capped persons In the provision of finan- 
cial assistance to students. It provides 
that recipients may not provide less 
assistance to or limit the eligibility of 
qualified handicapped persons for such 
assistance, whether the assistance Is 
provided directly by the recipient or by 
another entity through the recipient's 
sponsorship. If, however, the recipient 
administers wills. tnistB. or similar legal 
Instruments that require awards to be 
made In a discriminatory manner, such^ 
awards are permissible only if the over- ^ 
all effect of the recipient's provision of 
financial assistance Is not discriminatory 
on the basis of handicap. 

The awarding pf athletic scholarships 
Is not prohibited by these provisions. 
Moreover. It will not be considered dis- 
criminatory to deny, on the basis of 
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handicap, an athletic srhohirshlp to a 
handicapped persgri If I he handicap 
renders the person unqualified for the 
award. For example, a student who h^s 
cerebral paLsy and Ls In a wheelchair 
could be denied a varsity football schol- 
arship, on the basU of handicap, but a 
deaf personxould not. solely on the basis 
of handicap, be denied a scholarship for 
the school's diving team The deaf person 
could, however, be denied* the scholarship 
on the basl5 of comparative diving" 
ability. 

Paragraph (a) of 5 84.48 establishes 
the same standards concerning nondis- 
crimination in the provUioji .of physical 
education courses and athletic programs 
as docs i 84 37(c» of Subpart D. dis- 
cussed above, and will be interpreted in 
a similar fashion -^"^ 

Subpart F Subpart.P applies to health, 
welfare and social service programs and 
to recipients which operate such pro-- 
gram.s Ine Departmental regulation im- 
plen^f^ntlng title VI of the Civil Rights 
Act of 1964. which applies US the, same 
recipients as does section 504, does not 
contain special provisions in this area. 
However, the Secretary believes that the 
^particular - characteristics inherent in 
'discrimination on the basU of handicap* 
warrant their inclusion here. 

Under 55 84.52 and 84,53. recipients 
operating health, welfare, and social 
service programs are exQjessly prohib- 
ited from de",vlng the^se services to quail-- 
fled handicapped persons. As noted in 
the above discussions concerning the 
provisions of Subparts A and C. provid- 
ers of services whose sole Federal con- 
nection Is through the Medicaid program 
win not be treated as recipients under 
this regulation but their ndndUcrlmina- 
tion will be ensured, pursuant to 5 84.4 
(b) (3). by the State Medicaid agencies 
Other health providers receiving Federal 
assistance through provisions such as 
Medicare and Hill-Burton, however, will 
continue to be treated as recipients.. 

The Secretary realizes that it may be 
impossible for every r**lvate practitioner 
under Medicaid to make his or her, serv- 
ices totally accessible to handicapped pa- 
tients, Just as it may be for some school 
districts to make every classroom or ev- 
ery building accessible Thus, for exam- 
ple, as provided in Subpart C, for the 
State agency to be in compliance, a sin- 
gle doctor whose only Federal connection 
is under Medicaid might simply be re- 
quired to make house calls or make ar- 
rangements for re/errals. rather than to 
make architectural modifications to en- 
sure his or her accessibility. The basic 
intention of the statute and the regula- 
tion, however, remains that no handi- 
capped person should be denied the ben- 
efits of federally assisted programs', in- 
cluding health services reimbursed under 
Medicaid Therefore, the State Medicaid 
agency must ensure that these services, 
when viewed in their entirety, are readily 
accessible. 

In terms of "program" size and ad- 
ministrative structure, there is no equiv- 
alent to the local school district in the 
health services delivery system. The 
Medicaid program is administered 
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through geographic areas much larger 
than the customary school district pro- 
gram area, and the phrase "readily ac- 
cessible" Implies clear limlta on the dis- 
tance a handicapped person should be 
required to travel in order to find a phys- 
ically accessible service. In terms of dis- 
tance traveled, the concept of "catch- 
ment area," as used in the National 
Health Planning and Resources Act of 
1974, Pub. L 93-641, may be the moat 
reasonable approach to a "program" 
area -within which comparable services 
could be made readily accessible to 
handicapped persons. If sol one method 
of compliance for local physicians and 
the State Medicaid program adminlstrfi- 
tors would be to ensure that handicapped 
persons have ready access, within the 
health service area, to a range of Medi- 
caid reim"bursed services comparable to 
that available for thef nonhandicapped 

For example, if there were three neu- 
rologists a9cepting Medicaid patients 
within the health service area, the State 
Medicaid agency must ensure that at 
least one of them Is readily accessible to 
handicapped patients Therefore, the re- 
sponsibility for any Medicaid provider 
whose QfBce is not accessible would bfe 
to refer handicapped patients to an ac- 
cessible physician offering comparable 
services within the area. Alternatively, 
the provider could arrange to mq^ke his 
or her services accessible to handicapped 
patients by scheduling a few hours each 
week in an accessible setting, such as a 
local clinic or hospital, or by calling at 
'the home of such patients. Although 
these alternative methods of ^leetlng the 
nondiscrimination obligation are recog- 
nized, the responsiibility for nondlscrim- 
ina>tion rests first with the State Medic- 
aid agency but also with each I'lidlvld-. 
ual practitioner who accepts Medicaid re- 
imbursement. 

The Secretary seeks comments espe- 
cially upon the enforcement approach 
proposed above with respect to provid- 
ers whicl'. receive Federal assistance 
solely under Medicaid. Additionally, it 
has been proposed that the Health Serv- 
ice Agency which receives Federal funds ' 
for comprehensive health planning for 
each lie'alth service area be required to 
Include In its O/nnual plan a description 
of the specific arrarigements which en- 
sure compliance with this regulation 
within its health service area. 

Under 5 84.54. a recipient which op- 
erates or supervises a residential or day 
rare program or activity ^or persons who 
art' institutionalized because of handicap 
mu.st ensure that any such persons who 
are qualified for educational services are 
provided with a suitable education In ac- 
cordance with the requirements of Sub- 
part D The proposed regulation does not, 
however, contain any provisions concern- 
ing adequate and appropriate psychi- 
atric care or safe and hunaane living con- 
ditions for persons Institutionalized be- 
cause of handicap. The Secretary Is of 
the opinion that to promulgate rules on 
this subject would exceed his authority 
under the nondiscrimination provisions 
of section 504. 
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It is hereby certified that the economic 
and iafiatlona/ry impacts of this pro- 
posed regulation have been carefully 
evaluated in accordance with OMB Cir- 
cular A-107. 
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84.23 Now construction 
84 24-84.30 (Roservod) 

Subpart D — Praachool, EUmantliry and 
Sacondary Education 

84.31 Application of this subpart 

84.32 Preschool and adult education pro- 

grams 

84 33 Location and notification 

84 34 Free education 

84,36 Most normivJ setting feasible 

84.36 Suitable education. 

84.37 Nonacademlc servlcen. 
84 36 Comparable services 
84 39 84 40 (Reacrved) 

Subpart E— Mlghar Education 

84.41 Application of this subpart 
84 42 Admissions and recruitment 
84.43 Treatment of students, general 
84 44 Academic adjustments. 
84 86 Housing 
84 48 Health and Inourance 
84 47 Financial and employment tL-Mlstance 

to students. 
84.48 Other prohibited discrimination 
84.49^ 60 (Reserved) 

Subpart F — Haalth, WaJfara, And Social Sarvicaa 

84.61 Application of this subpart 
84.52 Health services 
84. B3 ^Welfare and other social acrviccH 
84.64 Education of Institutionalized per- 
sons. 

84.66-84 80 ( Reserved ) 

Authoritt: Hnc 604, RehabUltatlon Act of " 
1973.. Pub L 93-112. 87 Stat 394 (29 U S.C 
794); aec. 111(a), Rehabilitation Act Amend- 
ments of 1074, Put) L 03 618, 88 Stat 1619 
(29 U.8.C. 706). 

Subpart A — General Provisions 
§84,1 Purpose. 

' The purpose of this part is to effec- 
tuate section 5G4 of the Ftehahilitation 
Act of 1973, which is destemed to elim- 
inate dUcrlmination on the basis of 
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handicap in any program or actlvay re- 
ceiving Federal financial a^sfilHtance- 

§ 812 \pplirnliun. 

This part applies to each recipient of 
Federal financial assistance from the I>e- 
partment of HeiUth, Education, and 
Welfare and to ea^h program or activity 
d^Lstanc^ 
^ 81.3 DcnnilioiiM. 

AH used m this part, the term 

fai "The Act" means the Rehabilita- 
Olon Act of 1973,' Pub L 93-112. as 
amen(ie<i by Uie Rehabilitation Act 
Amendioertts of 1974, Pub L 93-516 

(b» "Section- 504" means section . 504 
of tlie Act . 

'c /Department" means the Depact- 
rnent of Health. Kducation, and Welfare. 

<d' 'Secretary' means the Secretary 
of the r>epartment of Health. Education, 
mid Welfare 

•i>' "DirecU)r" means the Director of 
the (jm^ e for ("ivll Fil^hU of the Depart- 
mpnt V 

«f» "Recipient means tiny State or 
pollticfil subdivision thereof, any instru- 
rnetiUiUtv of a State or political subdi- 
vision thereof, any p\iblic or private 
agency. instit\itlon, organization, or 
other eritlty. or any person to which 
Federal financial assistance is extended 
dlre< Uy_ or through another recipient. 
inrludir'iK any sutcessor, assignee or 
triinsff-ree of a recipient, but excluding 
the ultimate beneficiary of the assj^- 
ance For the purpose of this part. The 
term does not include providers of health 
service.*^ whose sole soiirce of Federal fi- 
nancial a-ssistance Is thnt provided under 
title XIX of the Social Security Act. 42 
use 1901 et seq . (Medicaid' and 
agencies used by the State to make pay- 
ments \rt such providers under that tRle. 

'g' "Applicant for assistance" means 
one who submits an application, request, 
or plan required to be approved by a De- 
partment official or by a recipient as ^ 
coiuiltion to becoming a recipient 

fh> "Federal financial as-slstance" 
means any grant, loan, contract or any 
other arratigenient. except contracts of 
Insurance or guaranty, by whlch^the De- 
pa rf men t provfdcvs or otherwise makes 
available asslstanc)^ in the form of; 
fl» Funds, 

f2'> Services of Federal personnel; or 
<3t Propertv < both real and personaU 

or any Interest therein or Use thereof. 

including 

ip Transfers or leases of such prop- 
erty for less than fair market value or for 
reduced consideration; and 

(H i Proceeds from a subsequent trans- 
fer or lease of s\rch prx^iperty if the Fed- 
eral share of its fair market value is not 
returned to the Federal governm.ent. 

<1» "Facility" mean^ all or any por- 
tion of buildings, structures, equipment, 
roads, walks, parking lots, or other real 
or personal property or Interests therein. 
" 'i> "Handicapped person." "Handi- 
capped per*^nn" means any person who 
M»- has a' physical or mental impair- 
ment which .substantially Umil.^ one or 
more major life activities, dh has a 
rp< oi'd of ^Mch an impairment, or Mil' is 
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regarded as having such an impairment 
(2» As .ujsed in paragraph of 
this section, the term: 

Mi) "Physical or mental Impairment" 
means ^A) any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more 
of the fcaiowlng body systems: neuro- 
logical: musculoskeletal; special sense 
organs; .respiratory. Including spe^ech 
organs; cardiovascular; reproductive; 
digestive; gehito-urlnary ; hemic and 
lymphatic, akin; and endocrine; . (B) 
any mental or psychological disorder, 
.such as mental retardation, organic brain 
s/ndrome. 'emotlop^l or mental illness, 
and specific learning disabilities; and 
'C' any niedically recognizable disorder 
or condition that has not been def^nltety 
c][jaracterlzed as physical, rather than 
mental, or as mental, rather than phys- 
ical, Qr that Is characterized as both 
physical and mental. - 

( 11 ) "Major life activities" means 
functlonsryuch as caring for one's self, 
performing manual tasks. ,walklng. 
communicating, seeing, breathing, learn' 
ing. and working 

(Hi) "Record" means any documenta- 
tion of a history of a mental or physical 
impairment which substantially limits 
one or morq. major life activities^, whether 
or not that documentation Is accurate or 
appropriate, 

<3) As used In paragraph fj)<l), of 
this section, the phrase "Is regarded as 
having an Impairment ' means Ut has a 
physical or mental Impairment which 
does not substantially limit major life 
ac tivities but which is treated by a re- 
cipient <or other person or entity acting 
for or In cooperation with the recipient^ 
as constituting such a Umltatloru Mi) 
has a physical or mental impairment 
which substantially limits major life ac- 
tivities only as a result of the attitudes' 
of others toward such impairment, or 
(111^ has none of the impairments de- 
fined iri paragraph 'j)^2j (i) of this sec- ^ 
tion-^but is treated by V rec4plef?t (or 
other person or' entity acting for or In 
cooperation with the recipient) as hav- 
ing such an impairment, 

i k ) "Qualified han^dlcapped person" 
means: 

( 1 ) With respect to employment, a 
handicapped person who can perfprm 
the essential functions of the job in 
question; 

. (2) With respect to postsecondary and 
vocational education services, a handi- 
capped person who meets the academic 
or technical standards requisite to ad- 
mission or participation in the recipi- 
ent's education program or activity; 

(3) With respect to preschool, elemen- 
tary, secondary, or adult educational 
services, a handicapped person (0 of any 
age during which nonhandicapped per- 
sons are eligible for such services and 
Ml) to whom a State Is required to pro- 
vide a free appropriate public education 
under section- 612 of the Education of 
the Handicapped Act. 20 U S C. Ht2, as 
a-mended by section 5(a) of Pub. L 94- 
142; and 

(4i With respect to other services, a 
handicapped person who meets the 



20305 

eligibility requirements for the receipt of 
such servlcea. 

M) "Handicap" nrieans any condition ' 
or characteristic which renders a persdh 
a handicapped person as defined in para- 
graph ( t ) of this section. ' ' 

<m) "Student" means a person who 
has gained admission to an education 
program or activity. 

§ S^,% Ot»rriminulion prohibiled. 

(a) General No qualified^^ handicap- 
ped person shall, on the .basis of handi- 
cap, be e?ccluded from participation In, 
be denied the benefits of. or otherwise by 
subject)ed to discrimination und^ ally 
program or activity which receives- or 
benefits from Federal financial assist- 
ance, except as provided In §§ 84.22 and. 
84 37 

lb)* Discriminatory action^H prohibited, 
i\\ A recipient, in providing any aid, 
benefit, or service, may not, directly or 
through contractual or other^ arrange- 
ments, on the basis of handicap; 
^ M) Deny a qualified handicapped per- 
son the opportunity to participate In or ^ 
benefit from the aid. benefit, or service 
or ftfford him or her an opportunity to do 
so which Is not comparable to that af- 
forded others; • • 

(II) Provide a qualified handicapped 
person with an aid, benefit, or service 
which Is not comparable to that provided 
toothers; 

(Hi) Aid or perpetuate discrimination 
against a qualified handicapped peraon 
by providing eussistance to any agency,, 
organization, or person which discrimi- 
nates on the basis of handicap in provid- 
ing any aid, benefit, or service to bene- 
ficiaries of the recipient's program; or 

{Iv> Otherwise limit a qualified handi- 
capped person In the 'enjpyment of any 
right, privilege, advantage, or opportu- 
nity enjoyed by others receiving an aid, 
benefit, or service. 

i2) A recipient shall provide^ aid, 
benefits, and servicee to handicapped 
persons In a manner difTerent from 
that in which they are provided to others 
when such action is necessary ta provide 
qualified handicapped persons with aid, 
benefits, or services which are conapa- 
rable to those provided to qthers. For 
purposes of this part. aids, benefits, and 
services, to be comparable, are not re- 
quired to produce the Identical result or 
level of achievement for handicapped ' 
and nonhandicapped persons, but must 
afford handicapped persons equal^op- 
portunlty to obtain the same result or to 
reach the same level <5f achievement, 
taking Into account the nature of a par- 
ticular person's handicap. 

(3) In determining the types of aid, 
benefits, services! or- facilities which will 
be provided, the class of persons to whom 
or the situation In which aid, benefl>ts, 
services, or facilities will be provided, or 
the class of persons to be afforded an op- 
portunity to participate in any program . 
or activity, a recipient may not, directly 
or through contractual or other arrange- 
ments, .\itlllze criteria or methods of ad- 
ministration (I) which have the effect of 
subjecting qualified handicapped persons 
to discrimmation on the basis of handl- 
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cap, (ii) which have the purpose or ef- 
fect of defeating or substantially im- 
pairing accomplishment of the objectives 
of the recipient's program with respect to 
handicapped persons, or (iii) which per- 
petuate the dlscriimination of ^another 
reciipi^ent if both recipients are subject 
to common administrative control or are 
agencies of the same State. 

(4) In determining the site or location 
of a facility, an applicant for assistance 
or a recipient may not make selections 
(i) which have the effect of excluding 
handicapped persons from, denying them 
the benefits of, or otherwise subjecting 
them to discrimination under any pro- 
gram or activity which receives or bene- 
fits from Federal financial assistance or 
(i'i) which have the purpose or effect of 
defeating or substantially Impairing the 
accomplishment of the objectives of the 
program or activity with respect to hand- 
icapped persons. 

(5) As used in this section, the aid, 
benefit, or service provided under a pro - " 
gram or activity receiving or benefiting 
from Federal financial assistance shall 
liaclude any aid, benefit, or service pro- 
vided In or through a facility which has 
been constructed, expanded, altered, or 
acquired, in whole or in part, with Fed- 
eral flinancial assistance. 

(c) Programs limited by Federal law. 
The exclusion of nonhandicapped per- 
sons from the benefits of a program lim- 
ited by Federal law to handicapped per- 
sona or the exclusion of a specific class 
of handicapped persons from a program 
lilniiited by Federal law to a different class 
of handicapped persons Lb not prohibited 
by this part. 

§ 84.5 Remlbdiial action, afBrrmitTvc ar- 
lion, and flclf-evaIu»tion. 

-ia) Remedial action. (1) Ifthf Dlrec-^ 
.to|,'J'nds that a recipient has discrimi- 
nated against persons on the basis of 
handicap In violation on this part, the 
recipient shall take siich remedial action, 
consistent with jiudiclal standards, as the 
Director finds adequate to overcome the 
effects of the discrlmlmation. 

(2) Where A recipient Is found to have 
• dilscrtoiiinate<^ agaimt persons on the 

basis of handicap In violation of this part 
and where another recipient exercises 
control over the recipient which has so 
dilacrlminated, the Director, where ap- 
propriate, may require either or both re- 
cipients to talce remedial action. 

(3) The Director may? where neces- 
sary to overcome the effects of dlscrlmi- 
nation, require a recipient to take re- 
m^iial action with respect to handi- 
capp'i^d persons who are no longer par- 

* ticlpants in the recipient's program but 
who were participants in the program 
when such discrimination occurred. 

(b) AMrmative dctian. In the absence 
of a finding of dilscriimination In viola- : 
tion of this part, a recipient may take 
steps, in addition to any action which Is 
requ'lired by this part, to overcome the 
effects of conditions, which resulted in 
Itolted .participation In the recipient.'s 
program or activity by qualiflpd handi- 
capped persons. 
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(c) Self -evaluation. (1) A recipient 
shall, within one year of. the effective 
date of this part: 

(1) Evaluate its current policies and 
practices and the effects thereof. In 
terms of the requirements of this part: 

(11) Modify any of these policies and 
practices which do not or may not meet 
the requirements of this part; and 

(ill) Take appropriate remedial steps 
to eliminate the effects of any discrimi- 
nation which resulted or may have re- 
sulted from adherence to these policies 
and practices. 

(2) For at least three years following 
completion of the evaluation required 
under paragraph <c) (1) of this section, 
recipients shall maintain on file and shall 
provide to the Director upon request a 
description of any modifications made, 
pursuant to paragraph (c) (1) (ii) of this 
section and of any remedial steps taken 
pursuant to paragraph (c) (1) (iii) of this 
section. 

§ 84.6 AASuranccA required. 

An applicant for Federal financial as- 
sistance for a program or activity to 
which this part applies shall submit an 
assurance, on a form specified by the 
Director, that the program will be oper- 
ated in compliance with this part. An ap- 
plicant may incorporate these assurances 
by reference in subsequent applications 
to the Department. 

§ 84.7 Duration of obligation and cove- 
nants. ^ 

(a) Duration of obliffation. (1) In the 
case of Federal financial assistance ex- 
tended to provide real property or struc- 
tures thereon, the assurance shall obll- 
gatijr^the recipient or, in the case of a sub- 
seqiuent 'transfer, the transferee, for the 
period duri'ng which the real property or 
structures are used for the purpose for 
which Fedeml financial assistance is ex- 
tended or for artDther purpose involving 
the provision of similar services or bene- 

flltB. 

(2 ) In the case of Federal flnanclai as- 
sistance extended to provide personal 
property, the assurance shall obligate the 
recipient for the period during which it 
retains ownership or possession of the 
property. 

(3) In all other cases the" assurance 
shall obligate the recipient for the period 
during which Federal financial assistance 
Is extended. 

^(b) Covenants. (1) Where Federal fi- 
nancial assistance is provided In the form 
of real property or interest therein from 
the Federal Qcvem!ment, the Instrument 
effectirig or recording this transfer shall 
contain a covenant running with the 
land to assure nondiscrimination for the 
perlpd diicing which the real property is 
used for a purpose for which Uie Federal 
financial assistance is extended or for 
ano(^er purpose involving the provision 
of similar service^ or* benefits. 

(2) 'Where no transfer of property Is 
involved but property is purchased or Im- 
proved with Federal financial assistance, 
the recipient shall agree to incude the 
covenant described in parag^raph (b) (2) 
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of this section in the instrument effect- 
ing or recording any subsequent transfer 
of the property. 

(3) Where Federal financial assistance 
is provided in the form of real property 
or interest therein from the Federal Gov- 
ernment, the covenant shall also include 
a condition coupled with a right to be 
reserved by the Department to revert 
title to the property in the event of ""a 
breach of the covenant. If a transferee 
of real property proposes to mortgage or 
otherwise encumber the real property as 
security for financial construction of new, 
or improvement of existing, facilities on 
the property for the purposes for which 
the property was transferred, the Direc- 
tor may, upon request of the transferee 
and if necessary to accomplish such fi- 
nancing and upon such conditions as he 
or she deems appropriate, agree to for- 
bear the exercise of such right to revert 
title for so long as the lien of such mort- 
gage or other encumbrance remains 
effective. 

§ 84.8 Designation of responsible em- 
ployee and adoption of grievan<*c pro- 
eediireH. 

(a) Designation of responsible em- 
ployee. A recipient shall designate at 
least one person to coordinate its efforts 
to comply with and carry out its re- 
sponsibilities under this part. 

(b) Adoptton of grievance procedures. 
A recipient shall adopt and publish griev- 
ance procedures providing for prompt 
and equitable resolution of complafnts 
alleging any action prohibited by this 
part. 

§ 84.9 Diflseniination of poliey. 

(a) Notification of policy. (DA recip- 
ient shall implement specific and contin- 
uing steps to notify all participants, ben- 
eficiaries, applicants, employees, other 
interested persons, and all unions or pro- 
fessional organizations holding collective 
bargaining or professional agreements 
with the recipient that it does not dis- 
criminate on the basis of handicap In 
the progran^'S which it operates and that 
it is required by section 504 and this part 
not to discriminate In such 'manner. The 
notification shall contain such informa- 
tion and be made In such manner as is 
necessary to apprise interested persons of 
the protections .against discrimination 
assured them by section 5^4 and this 
part. It shall, where appropriate, state 
that the reqiulrement not to discriminate 
In programs extends to admission or ac- 
cess thereto and to treatment and em- 
ployment therein and shAll also state that 
inquiries concerning the application of 
section 504 and th|s part to the recipient 
may be referred to a person designated 
by the recipient or by the Director. 

(2) A recipient shall make the initial 
notlfi-cation required by paragraph (a) 
(1) of this section within 90 days of the 
effective date M this part. Notification 
shall include {mblicatlon In local news- 
papers and In newspapers and magazines 
operated by or on behalf of the recipient. 

(b) Publications. (X) A recipient shall 
include a statement of the policy de- 
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•crlbed In paragraph (a) of this section 
In a prominent place In those publica- 
tions containing general information 
which it makes available to a participant, 
beneflciaty, applicant, employee, or other 
interested person. 

(2) A recipient may not use or dis- 
tribute a publication of the type de- 
scribed in paragraph (b) (1) of this sec- 
tion which indicates, by text or illustra- 
tion, ^at the recipient treats partici- 
pants, oeneflciaries, applicacits, or em- 
ployees in a manlier prohibited by section 
5d4 and this part. 

§ 84.10 Effect of Sute or lorai law or 
other reifuirementa and effect of em- 
ployment opportunities. 

(a) The obligation to comply with this 
part is not otoviated or aUeviated by the 
existence of any State or local law or 
other requirement which, on the basis of 
handicap, imposes prohibitions or limits 
upon the eWglblllty of cfualifled handi- 
capped perspns to receive services or to 
practice any occupation or profession, 

(b) The obligation to comply with 
this part Is not obviated or alleviated be- 
cause employment opportunities in any 
occupation or profession are or may be 
more Ilifilted for handicapped persons 
taan for nonhandlcapped persons. 

Subpart B — Employment Practices 

§ 84.1 1 Discrimination prohibited. 

(a) GeneruX. (1) No quallfled handi- 
capped person shall, on the basis of 
handicap, be subjected to discrimina- 
tion in emiployment. or In the recruit- 
ment,- consideration or selection there- 
for, under any programs or activity to 
which this part applies. 

(2) A recipient s^iall. make all deci- 
sions concerning employment under any 
program or activty to which this fmrt 
applies in a manner which ensures that 
discrimination on the basis of handicap 
does not occur and may not segregate or 
classify applicants or emploves in any 
way which could adversely affect an ap- 
pllcanit*s or employee's opportunities or 
status because of handicap. 

(3) A recipient may not participate 
in a contractual or other relationship 
which has the eff^ecti of subjecting quail- 
fled handicapped applicants or employees 
to dlscrtmlnatloa prohibited by this sub- 
part. The relationship i;eferred to in this 
8Ubparagrap(h Include relationships with 
em'ployment and referral agencies, with 
labor unions, with organizations prpvid- 
ing or administering fringe benefits to 
employees of the recipient, and with or- 
gctnlzations providing training and ap- 
prenticeship programs. 

(b) Specific activities. The provisions 
of this subpart apply to : 

(1) Reerul'tment, advertising, and the 
processing of appllcatlohs for employ- 
ment; 

(2) Hiring, upgrading, promotion, 
award of tenure, demotion, transfer, lay- 
off, termination, right of return from 
layoff, and rehiring; 

(3) Rates of pay or any other form of 
compensation and changes in compen- 
sation; 
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(4) Job "assignments, Job classifica- 
tions, organizational st<T!JCtU!re, position 
descriptions, lines of progression, and 
seniority lists; 

(5) Departure and return from leaves 
of absence^sick leave, orany pther leiave; 

(6) Prln^ benefits available by nrtue 
of empioynient, whether or not a^|mln- 
istered by the r^iplent; 

(7 ) Selection and financial support for 
training. Including apprenticeship, pro- 
fessional meetings, conferences, and 
other related activities, and selection for 
leaves of absence to pursue training; 

(8) Employer sponsored activities, in- 
cluding social or recreational programs; 
and 

(9) Any other term, condition, or 
privilege of employment. 

(c) A recipient shaU comply with this 
subpart regardless of the terms of any 
coUective bargaining agreement to which 
it Is a party. 

§ 84.12 Reasoriiiliblc accommodation. 

(a) A recipient shall make reasonable 
accommodation to the known physical or 
mental limitations of a handicapped ap- 
plicant or emplo;!^ee unless the recipient 
can demonstrate that the accommoda- 
tion would impose an undue hardship on 
the operation of its program. 

Cb) Reasonable accommodation In- 
cludes (1) njEiklng.faeliltles used by em- 
ployees readily accessible to and usable 
by handlcfipped persons and (2) job re- 
structuring, part-time or modifled work 
schedules, acquisition or modification of 
equipment or devices, and other similar 
actions. 

(c) In determining pursuant to para^- 
graph (a) of this section whether an ac- 
commodation would Impose an undue 
hardship on the operation of a recipient's 
program, factors to be considered 
incliide : 

(1) The overall size of the recipient's 
program with respect to number of em- 
ployees, number and type of faculties, 
•and size of budget; 

(2) The type of the recipient's opera- 
tion. Including the composition and 
structure of the recipient's workforce; 
and 

(3) The nature and cost of the accom- 
modation needed. 

(d') A recipient may not deny any em- 
ployment opportunity to a qualified han- 
dicapped employee or applicant or de^ 
termine a handicapped employee or ap- 
plicant to be unqualified if the basis for 
the denial or determination Is the ne- 
cessity for reasonable accommodation to 
the physical or mental lirttations of the 
employee or applicant as required in this 
section. 

§ 84.13 Employment criteria. 

(a) A recipient may not make use of 
any test or criterion which has a dispro- 
portionate, adverse efTect on the eraploy- 
ment opportunities of handicapped per- 
sons or any class of handicapped persons 
unless (1) the test or criterion, as used 
by the recipient, has been validated as a 
predictor of performance for the position 
in question and (2) alternative tests or 
criteria for such purpose which have a 

14 

REOISTBR, VOL. 41, NO. 96-~M0NDAY, MAY 



less disproportionate, adverse effect are 
shown to be unavailable. 

(b) A recipient shall select and admln- 
(tster tests concerning employment to 
such manner' as is necessary to ensure 
that, when administered to an applicant 
or employee who has a handicap which 
Impairs sensory, manual, or sp)eaklng 
skills, the test results aQcurately reflect 
the applicant's or employee's Job skllla, 
aptitude, or whatever other factor the 
test purports to measure, rathe^ than rc- 
fiectlng the applicant's or employee's 
Impaired sensory, manual, or speaking 
skills (except where such skUls are the 
f ac tors w hlch th e test purports to 
measure) . 

§ 84.14 PrccmplDymrnt inquiries. 

(a) A recipient may not make preem- 
ployment inquiry ot, an applicant as to 
whether the applicant is a handicapped 
person or as to the nature or severity of a 
handicap in a manner wtilch results to 

^discrimination prohibited by this sub- 
part. 

(b) Preemplojrment inquiries shall be 
limited to those necessary to determtoe 
whether the person has a handicap which 
would constitute a hazard to that per- 
^son or to other employees or which would 
require accommodation under section 
84.12. 

(c) Pr eem ploy ment inquiries shall be 
accompanied by a statement that the 
recipient is subject to this subpart and 
assuring that Information obtained from 
the inquiries wiU not be used in a manner 
Which would result in discrimination 
prohibited by th'ls subpart, 

(d) Information obtained in accord- 
ance with this section as to the medical 
condition or history of the applicant shall 
be collected only through use of separate 
forms which shall be accorded con- 
fidentiality as medical records. SupeV- 
„ visors may, however, be glVen Informa- 
tion .and instructions necessary to the 
person's health and safety and may be 
Informed of work restrictions and neces- 
sary accommodations. 
§ 84. 1 5 Compensation. 
^ A recipient may not adopt or apply 

any policy or practice which, on the basis 
of handicap, result In the payment of 
wages or other compensation to handi- 
capped emiployees at a rate less than that 
paid to nonhandlcapped employees for 
similar work on Jobs whoee performance 
requires similar skill and responsiblUity. 

§ 84-16 Fringe benefits. 

(a) In makinjf fringe benefits available 
to employees, a recipient majr not: 

(1) Administer, operate, offer, or par- 
ticipate in a fringe benefit plan which 
does not provide for equal benefits to 
handicapped and nonti^mdlcapped per- 
sons and equal contributions to the plan 
by handicapped and nonhandlcapped 
persons unless ai^ difference in benefits 
or contributions Is Justified by verifiable 
actuarial figures and an actual, substan- 
tial Increase in cost to the recipient: or 

( 2 ) Otherwise discriminate on the 
basis of hardlcap. 
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(b) Fringe benefits Include any medi- 
cal, hospital, dUabllity. accident, life In- 
surance, or retirement benefit, service. 
poUoa^. or plan, any profit sharing or 
boniffi plan, leave, pr any similar employ- 
men tlbenefit or service. ^ 

Subpart C — Program Accessibility 

§ 81.21 Diflrrimlnalion prohibited. 

No qualified handicapped person ahall. 
because \a recipient's facilities are inac- 
cessible W or unusable by handicapped 
persons, be denied the benefit of. be ex- 
cluded from participation In. or other- 
wise be subjected to discrimination under 
any proa^dgNpr activity to v\hich this 
part apI^^^^s. 

81.22 FxiHlinn furililir*. 

fa) Program accessibility A recipient 
shall, through the elimination of physi- 
cal obstacles or through other methods, 
operate each ^ program or activity to 
which thl5 paH applies so that the pro- 
gram or activity, when viewed In' Its en- 
tirety, is reacMly accessible to handi- 
capped personsAThLs paragraph shall not 
necessarily be Miterpreted to require a 
recipient to make each of its existing 
faculties accessible to and usable by 
handicapped persons. 

(b) Methods. In order to comply with 
paragraph ^a) of this section, a recipient 
may employ such means as alteration of 
existing faculties, construction of new 
facilities, -edeslgn of equipment, reas- 
signment of' classes to accessible buUd- 
Ings. assignment of aides to empHoyees or 
beneficiaries, home visits by health and 
welfare agencies and providers, or any 
other metliods Which result in making 
Its program or activity accessible to 
handicapped persons. 

<c) Time period. A recipient shall 
achieve program accessibility as expedi- 
tiously as possible but lii no event later 
then three years from thfe effective date 
of this part. 1 

fd) Transition plan. A r%:lpient which 
is not in comjpllance with paragraph (a) 
of this section on. the effective date of 
this part shall develop, within six months 
of such date, a transition plan to achieve 
program accessibility. The transition 
' plan shall, at a mlnlnium : 

<l) Identify physical obstacles In the 
recipient's faciliUes which limit the ac- 
cessibility of Its program or activity to 
handicapped persons; 

(2) Establish priorities for achieving 
program accessibility on the basis of 
those activities which are most essential 
to beneficiaries of the recipient's pro- 
gram; 

. <3) Describe im deUU the methods 
which will be used to make the recipient's 
p rog ram ac cessib le ; 

<4') Specify the schedule for taking the 
steps necessary to achieve program ac- 
cessibility and. if the time period of the 
transition plan is longer than one year, 
identify steps which wUl be taken during 
each year of the transition period In ac- 
cordance with the priorities established 
under paragraph (d)(2) of this section- 
and 

(5> Indicate the person responsible for 
implementation of the plan 



,(e) Notice The recipient shall adopt 
ai^d implement procedures to ensure that 
Inlerested pereo-ns ^re informed (1) of 
the existence and im^atlon of accessible 
services and activHles, (2) of facilities 
y which are accessible to and usable by- 
\ handicapped persons, and (3) of any 
^'^iCfi'nsltlon plan developed pursuant to 
paragraph (d) of thLs section and the 
schedule established therein. 

iNrw rtJtiHlrurlion. 

(a) t>efiign and construction. Each 
facility or i^art of a facility designed or 
constructgdljay. oh behalf of, or foi' the 
use of arreciptfent after the effective date 
of this part shall be designed or con- 
structed in such manner that the facility 
or part of tfee facility is readily accessible 
to and usable by handicapped persons. 

^b) Alteration. Each .facility or part 
61 a facility which Is altered by, op. be- 
half of. or for the use of a recipient after 
the effective date of this part in a majn- 
ner which affects or could affect the &i- 
'blllty of the facility or part of the ffcU- 
Ity shall be altered in such manner Bhat 
the altered portion of the f-actllty Is read- 
ily accessible to and usable by handi- 
cap p>ed persons. 

(c) American National Standards In- 
stitute accessibility standards. To meet 
the requirement of paragra4>hs (a) and 
<b) of this section, a recipient shall con- 
form the design, construction, and alter- 
ation of its facilities to the "American 
National Standard Specifications for 
Making Buildings and Facilities Acces- 
sible to. and Usable by. the Physically 
Handicapped," published by the Amer- 
ican National' Standards Institute, Inc.. 
as such standards are periodically and 
ofFlcially revised. 

(d) Architectural and Transportation 
Barriers Compliance Board. It a facility 
of a recipient is subject to the require- 
ments of this part and. section 504 as 
well as to the reqiilrements of section 
502 of the Act and any applicable reg- 
ulation promulgated by the Architec- 
tural and Transportation Barriers Com- 
pliance Bpard. the Department will, for a 
reasonable period of time not to exceed 
sixty da^ys, defer action pending review 
by the Board. ' ' 

Subpart D — Preschoof, Elementary, and 
Secondary Education 

§ 8t.3l Applirulion of lh\n flubparl. 

Subpyart D applies to preschool, ele- 
mentary, secondary, and adult ediucatlon 
programs and activities which receive or 
benefit from Federal financial assistance 
and to recipients which operate, or which 
receive or benefit from Federal financial 
assistance for the operation of, such pro- 
grams or activities. 

§ 84.32 Prr«rliool and aduh cduraltnn 
pro^raTn.«i. 

(a) A recipient which operates a pre- 
school education or day care program or 
activity or an adult education program 
or activity may not. on the basis of 
handicap, deny access to such program ' 
or activity to qualified handicapped per- 
sons and shall talce into account the - 
needs of such persons in determining the 



aid, benefits, or services to be provided 
under such program or activity. 

(b) A recipient which operates or 
sponsors a preschool compeaisatory edu- 
cation profirram or activity for chMdren 
who are deemed disadvantaged because 
of cultural, economic, or llngiilstlc con-* 
dltlons may not, on the basis of handi- 
cap, exclude any qualified handlcapfped 
person from Its program, or activity. 

§ 84.33 I vocation and noli fi ration. 

A recipient wl}l(Sh operates- a public 
education program shall: 

(a) Annually undertake to Identify 
and locate every •qualified handicapped 
person residing In the recipient's .juris- 
diction who is not receiving a public 
education ; ^ 

(b) Notify handicapped persons and 
their parents or guardians of the recipi- 
ent's duty under this subpart: and 

(c) Publicize generally such duty. 

§ 84.34 Free education. 

(a) A recipient to which this subpart 
RPPMep shall provide a free education to 
each qualified handicapped person who 
resides In the recipient's jurisdiction, re- 
gardless of the nature or severity of the 
person's handicap. ^ 

(b) For the purple of this section, 
the prbvlslon of^v^ree education Is the 
provision of educational services without 
cost to the handicapped person or to his 
or her parents or guardians, exc'fept for 
those fees which are Imposed on non- 
handlcapped persons or their pa relets or 
guardians. It may consist either of the 
provision of free services or. If a recip- 
ient places a handicapped person In or 
refers such person to a program not 
operated by the recipient as Its means of 
cai^lng out the requirements of this 
part/>f grants in the amount of the cost 
of the servfces to the handicapped per- 
son or to his or her parents or guardilans. 
If the program Is residential, the proj 
vision of a free education also includes 
the provision of nonmedical care, room 
and board, and transportation. 

8 84.35 MoHl normal netting feasible^ 

A recipient shalil provide educational 
services to each qualified handicapped 
person who resides In the recipient's 
jurisdiction, regardless of the nature or 
severity of the person's handicap. In the 
most normal setting feasible and may not 
remove a handicapped person from, or, 
place such person in a setting other 
than, the regular educational environ- 
ment except when the nature or severity 
of the person's handicap Is such that 
education in regiilar classes with the UoC 
of supplementary aids and services is 
demonstrated by the recipient not to be 
In, the best Interest of such person. 

§ 84.36 Suitable education. 

(a) A recipient to which this subpart 
applies shall provide as suitable an edu- 
cation to each qualified handicapped 
person who resides In the recipient's 
jurisdiction, regardless of the nature or 
severity of the person's handicap, as the 
recipient provides to nonhandicapped 
persons. For this purpose, the provision 
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of a suitable education la the provlalon 
of educational services which adequately 
meet the individual educational needs of 
the person in question, as determined by 
the recipient using criteria consistent 
with thte part. In order to be suitable, 
the education of persons who, because of 
handicap, need or are believed to need 
special Instruction or related services 
must be based upon adherence to pro- 
cedures which satisfy the requirementa 
delineated In paragraphs (b),- (c), (d), 
and (e) of thlB section. 

(b) Preplacement evaluation. A recip- 
ient may not take any action regarding 
the educational placement, denial of 
placement, or transfer of placement of 
a person who, because of handicap, needs 
or la believed to need special instruction 
or related services without fully and lii- 

' dividualiy evaluating such person's edu- 
cational needs. 

(c ) Evaluation procedures, A recipient 
shall establish standards and procedures 

J* • for the evaluation and placement of per- 
'sona who. because of handicap, need or 
are believed to need special instruction 
or related services which ensure, at a 
minimum, that: 

(1) Teata and similar evaluation ma- 
terials are provided and admlnla tared in 
the primary language of the student; 

(2) Tests and similar evaluation ma- 
terials have been properly and profes- 
sionally validated for the specific purpose 
for which the recipient proposes to use 
them ; 

(3) Teats and similar evaluation ma- 
terials are recommend e<l by tj|eir pro- 
ducer for the speclflc purpose iqt' which 
the recipient proposes to use them, are 
administered in conformance with the 
Instructions provided by their pro^cer, 
and are administered by trained jl^lifeon- 
nel; 

(4) Testa and similar evaluation rrm- 
terlals include those tailored to assess 
specific areas of educational need and 
not merely those which are designed to 
provide a single general intelligence quo- 
tient; 

(5) Test selection and administration 
ia such that, when a test la administered 
to a student with impaired sensory, m^- 
ual, or speaking skills, the test r^ult^ Ac- 
curately reflect the student's aptitude or 
achievement level or whatever other fac- 
tor the test purports to measure, rather 
than reflecting the student's impaired 
sensory, manual, or speaking skills (ex- 

, cept where such skills are the factors 
which the test purporta to measure) ; 

(6) No one test or type of test or other 
means of evaluation la used as the sole 
criterion for placement; 

(7) Information from sources other 
than ability or achievement tests, includ- 
ing Information concerning physical con- 
dition, sociocuitural background, and 
adaptive behavior in home and school, Is 
gathered and considered; and 

(8) If the information derived either 
from ability and achievement testa or 
from other sources results in a showing 
that the student does not, because of 
handicap, need Instruction in a special 
setting, tile student will not be placed 
outside the regular instructional setting. 

er|c 



(d) Reevaluati&n, A recipient tfliall 
provide to each student who has been 
placed In a special instructional setting 
an annual reevaluatlon of Ms or her 
educational needs and progress in ac- 
cordance with the procedures established 
In paragraph (c) of thte section and shall 
Inform the student's parents or guardian 
of the results of the evaluation. The 
adequacy of the special Instruction pro- 
vided to each student shall be examined 
and shall be a factor In determining 
whether a change in the student's place- 
ment Is to occur. 

(e) Procedurai safeguards. A recipient 
shall establish and Implement, with re- 
spect to actions regarding the placement, 
denial of placement, or transfer of place- 
ment of a person who, because of handi- 
cap, needs or is believed to need special 
Instruction or related services, the proce- 
dural safeguards delineated In para- 
graphs (b) and (e) (3) of section 615 of 
the Education of the Handicapped Act, 
20 U.S.C. 1416, as amended by section 
5(a) 0^1^.1^.94-142. 

§ 84,37 Nonacadcmic Bcrvicca. 

(a) General, (DA recipient to which 
thia subpart applies shall provide non- 
academic and extracurricular services 
and activities In such manner as is neces- 
sary to afford handicapped students an 
equal opportunity for comparable partic- 
ipation In such services and activities, 
(2) Nonacademic and extracurricular 
services and activities include, but are 
not limited to, counseling services, phys- 
ical education, athletics, transportation, 
health services, recreational activities, 
special Interest groups or clubs sponsored 
by the recipient, referrals to agencies 
which provide assistance to handicapped 
persona, aad employment of studeUits, In- 
cluding both employment by the recip- 
ient and assistance In making available 
outside employment, 

(3^ A recipient shall comply with the 
provisions of this section as expeditiously 
as possible but In no event later than one 
year from the effective date of this part. 

(b) Counseling services, A recipient to 
which tMa subpart applies which pro- 
vides personal, academic, or vocational 
coumellng, guidance, or placement serv- 
ices to Its students shall provide these 
services without discrimination on the 
basis of handicap. The recipient shall en- 
sure that handicapped students are not 
counseled toward more restrictive partic- 
ipation in available services or more re- 
strictive career objectives than are non- 
hanc^capped students with similar in- 
terests and abilities, 

(c) Physical education and athletics. 
(1) In providing physical education 
courses and athletics and similar pro- 
grams and activities to any of its stu- 
dents, a recipient to which this subpart 
applies may not discriminate on the basis 
of handicap. A recipient which offers 
physical education courses or which op- 
erates or sponsors Interscholastlc, club, 
or Intramural athletics shall provide to 
handicapped students equal opportuni- 
ties for comparable participation in 
these activities. 

(2)'Physlcal education and athletic ac- 
tivities offered to handicapped students 
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may be, separate or different from those 
offered to non handicapped students to 
the extent that separation or differentia- 
tion Is consistent with the requirements 
pf section 84.35 and is necessary to en- 
sure the health and safety of the students 
or to take Into account their interests. 

§ 84.38 Comparablr Bervice«, 

If a recipient, notwithstanding Its 
compliance with this part, operates a 
facility which Is Identifiable as being for 
haridlcapped students, the facility and 
the educational services provided there- 
in shall be comparable to the facilities 
and services of the recipient ^hlch are 
not so identifiable. 

Subpart E — Higher Education 
§ 84,41 Application of ihii subpart. 

Subpart E applies to postsecondAry ed- 
ucation programs and activities, Includ- 
ing postsecondary vocational education 
programs and activities, which receive 
or benefit from Federal financial assist- 
ance and to recipients which operate, or 
which receive or benefit from Federal 
financial assistance for the operation of, 
such programs or activities. 

§ 84,42 AdmJiiftionB ana recruit mcnl, 

(a) General. No qualified handicapped 
person shall, on the basis of handicap, 
be denied admission or be subjected to 
discrimination In admission or recruit- 
ment by a recipient to which this subpart 
applies. 

(b) Admissiona. In determining whe- 
ther a person satisfies any policy or cri- 
terion for admission or In making any 
offer of admission, a recipient to which 
this subpart applies: 

(1) May not apply llmitatlona upon 
the number or proportion of handicapped 
persons who may be admitted: 

(2) May not make use of any test or 
criterion for admisaiion which has a dis- 
proportionate, adverse effect on handi- 
capped persons or any class of handi- 
capped persons unless (1) -t^e test or cri- 
terion, as used by the reclpi*nt, has been 
validated as a predictor of overall success 
In the education progran/or activity In 
question and (11) altemfiCtlve tests or cri- 
teria which have a less disproportionate, 
adverse effect are shown to be unavail- 
able ; 

(3) Shall assure ItseW that the selec- 
tion and administration of admissions 
testa Is such' that, when an admissions 
testis administered to an applicant who 
has a handicap which Impairs sensory, 
manual, or speaking skU'ls, the test re- 
sults accurately refiect the applicant's 
aptitude or achievement level or what- 
ever other factor the test purports to 
measure, rather than refiectlng the ap- 
plicant's impaired sensory, manual, or 
speaking skills (except where such skills 
are the factors which the test purports to 
measure) ; shall assure Itself that ad- 
missions tests which are designed for 
persons with Impaired sensory, manual, 
or speaking skills are offered as often 
and In as timely a manner as are other 
admissions tests; and shall assure itself 
that admissions tests that it administers 
are administered In facilities which afe 
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readily accessible to handicapped per- 
sons; and 

(4) May make preadmission Inquiry afi 
to whether an applicant for admission is 
a handicapped person in order to comply 
with thLs part but may not use the re- 
sults of the inquiry in a manner which 
resulUs In discrimination on the basis of 
handicap 

<c» Different admLssions criteria. A 
recipient may. if necessary to the fur- 
therance of equal educational oppor- 
tunity for qualified handicapped persons 
and if such action does not corustitute the 
giving of a preference on the basis of 
handicap, apply criteria for the admis- 
sion of handicapped persorus which dUTer 
from the criteria applied to nonhandU 
capped persoas. where such criteria are 
useful as predictors of completion of the 
education program or activity In ques- 
tion or of success in the occupation or 
profession for which the education pro- 
gram is designed to prepare students. 

'd' Recruitment. fl> If a recipient to 
whlcii this subpart applies recruits non- 
handicapped appllcanUs. it siiall moke 
comparable efforts to recruit handicapped 
applicants, except that the re<upient may 
be required to undertiikc additional ef- 
forts to recruit handicapped applicants 
as remedial action pursuant to § 84 5' a) 
and may choose to undertake such efforts 
as affirmative action pursuant to § 84.5 
<bi. 

'2) A recipient shall include in Its re- 
cruitment efforts schools which are pri- 
marily or exclusively handicapped 
persons and shall make known to other 
schools from which it recruiUs applITants 
that it IS subject to the provisions of this 
part. 

SHI- 13 Irt'iilmrnl of sliidrnin Krnorul 

<ai No qualified handicapped student 
shall, on the basis of handicap, be ex- 
cluded from participation In. be denied 
the benefits of, or otherwise be subjected 
to discrimination under any tvcademic, 
research, occupational training, housing, 
health, counseling financial aid. physlcaJ 
education, athletics, recreation, trans- 
portation, other extracurricular, or othelr 
postsecondan' education program or 
activity which (receives or benofiU from 
Federal financial assistance. 

fb> A recipient to which thi:^ subpart 
applies which requires partlcRiatlon by 
any applicant, student, or employee in 
any education program or activity not 
operated wholly by the recipient or which 
facilitates, permits, or' considers such 
participation as part of, or equivalent to. 
an education program or a<^tlvity oper- 
ated by the recipient, including participa- 
tion In educational consortia and coop- 
erative employment and student teach- 
ing as^^lgnments. 'D &liall develop and 
implement a procedure designed to as- 
sure Itself that the operator or sponsor 



of the other education program or activ- 
ity takes no action affecting any appli- 
cant, student, or employee of the 
recipient which this subpart would pro- 
hibit the recipient from taking; and (2) 
may not facilitate, require, permit, or 
consider such participation Lf such action 
occurs. 

A recipient to which this subpart 
applies may not, on the basis of handi- 
cap, exclude any qualified handicapped 
student from any course, course of study, 
or other part of its education program or 
activity 

^5 81.11 Xcudrmir udjuslnienls. 

'a' Academic requirements. A recipi- 
ent to which this subpart applies may 
not Impose upon a qualified handicapped 
applicant or student academic require- 
ments. Including length of time per- 
mitted and specific courses required for 
the completion of degree requirements, 
that discriminate or have the effect of 
discriminating on the basis of handicap. 

'b' Other rules. A recipient to which 
tlil^ subpart applies may not Impose 
upon handicapped students other rules, 
.^Uch as the prohll^ltlon of tape recorders 
In Classrooms or 6f dog guides In cam- 
puH buildings, that have the effect of 
limiting the participation of handi- 
capped students in the recipient's edu- 
cation program or activity. 

*c) Course examinations. In its course 
examinations or other procedures for 
evaluating students' academic achieve- 
ment in its program, a recipient to which 
this ffTTbpart applies shall provide such 
methods for evaluating the achievement 
of students who have a handicap which 
Impairs sensory, manual, or speaking 
skills as are necessary to ensure that the 
results of the evaluation represent the 
student's achievement in the course, 
rather than reflecting the student's im- 
paired sensory, manual, or speaking 
skills ^except where such skills are the 
factors which the test purports to 
measure i , 

<d) Auxiliary aids. (1) A recipient to 
which this subpart applies shall take 
kuch steps as are necessary to ensure 
that no handicapped student Is denied 
the benefits of. excluded from partici- 
pation in, or otherwise subjected to dis- 
crimination under the education pro- 
gram or activity operated by the recip- 
ient because of the absence of auxiliary 
aids for students with Impaired sensory, 
manual, or speaking skills. A recipient 
need not provide auxiliary aids In every 
classroom so long as they are centrally 
available. 

^2> Auxiliary aids Include braille texts 
and the availability of readers for stu^ 
dents with vi sua 1 Imp ai rm en ts , equ Ip - 
ment adapted for use by students with 
manual impairments, methods of mak- 
ing orally delivered materials available 



to students with hearing Impalrmenfca, 
and other similar services and actions, 
but shall not ' Include Individually pre- 
scribed devices for the general use of a 
particular student such as eyeglasses, 
hearing aids, wheelchairs, and orthopedic 
devices. 

V. 

§ 8i.45 Housing. 

(a) Housing provided by the recipient 
A recipient which provides housing to Its 
nonhandlcapped students shall provide 
comparable and accessible housing to 
handicapped students at the same cost 
as to others. At the end of the transition 
perlo^l provided for in Subpart C, such 
housing shall be available In sufficient 
quantity and variety so that the scope 
of handicapped students' choice of liv- 
ing accommodations Ls comparable to 
that of nonhandlcapped students. 

(b) Other housing. A recipient which 
assists any agency, organization, or per- 
son In making hQuslng available to any 
of Its students shall take sucji action as 
may be necessary to assure itself that 
such housing Is, as a whole, mode avail- 
able In a manner which docs not result 
In discrimination on the basis of 
handicap. 

§ 84.46 Health and inBurance. 

(a) Health services. In providing a 
health, medical, or hospital aid, benefit, 
or service to any of Its students, a re- 
cipient to which this subpart applies. may 
not dlscrlml>nate on the beisls of handi- 
cap and shall provide handicapped stu- 
dents with health and similar services 
which are comparable to those pro- 
vided to other students. 

(b) Insurance benefits. In providing a 
medical, hospital, accident, or life in- 
surance benefit, service, policy, or plan 
to any of Its students, a recipient may 
not discriminate on the basis of handi- 
cap or provide such Insurance benefit, 
service, policy, or plan In manner which 
would violate Subpart B If It were pro- 
vided to employees of the recipient. 

§ &4.47 Financial and employmenl as- 
nifllance to HludenlB. 

(a) Provision of financial assistance. * 
(1) In providing financial assistance to 
qualified handicapped persons, a recipi- 
ent to which this subpart applies may 
not (I) on the basis of handicap, provide 
less assistance than Is provided to non- 
handlcapped persons, limit eligibility for 
assistance, or otherwise discriminate; or 
(ID through solicitation, ll«ting, ap- 
proval, or provision of facilities or other 
services, assist any foundation, trust, 
agency, organization, or person which 
provides assistance to any of the recipi- 
ent's students In a manner which dis- 
criminates against qualified hancjlcapped 
persons on the basis of handicap. 
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<2) A recipient may not administer or 
assist in the administration of scholar- 
ships, fellowships, or other forms of fl- 
nanciaJ assistance established under 
wills, trusts, bequests, or similar legal 
instruments which require awards to be 
made on the basis of factors which dis- 
criminate or have the effect of discrimi- 
nating on the basis of handicap unless 
the overall effect of the award of schol- 
arships, fellowships, and other forms of^ 
financial assistance is not, on the basis ; 
of handicap, discriminatory. 

(b) Assistunce in making available 
outside employment. A recipient which ^ 
assists any agency, organization, or per- 
son in making employment available to 
any of its students ('l) shall assure it- 
self that such employment Is made avail- 
able in a manner which would not vio- 
late Subpart B if it were provided by the 
recipient, and (2) may not render such 
assistance to any agency, organization^ 
or person which discriminates on the ba- 
sis of handicap in its employment 
practices. 

(c) Employment of students by recipi- 
ents A recipient which employs any of 
its students may not do so in a manner 
which violates Subpart B. 
^ 84.48 Other proliihiled diHcrimin\it¥l)n, 

(a) Physical education and athletics. 
( 1 ) In providing physical education 
courses and athletics and similar pro- 
grams and activities to any of its stu- 
dents, a recipient to which this subpart 
applies may not discriminate on the ba- 
sis of handicap. A recipient which offers 
physical education courses or whiclj op- 
erates or sponsors intercollegiate, club, 
or intramural athletics shall provtde to 
hadicapped students equal opportunities' 
for comparable participation in these 
activities. 

12) Physical education and athletic ac- 
Uvllies offered tb handicapped students 
may be separate or different from^those 
offered to nonhandicapped students to. 
the extent that separation or diffeiienti- 
atlon is necessary to ensure the health 
and safety of the students or to taice into 
acrount their interests. 

(b' Counseling and placement,, serv- 
ices A recipient to which this subpart 
applies which provides personal, aca- 
demic, or vocational counseling, guid- 
ance, or placement services tov life stu- 
dents shall provide these servic6)i^ithout 
dis' '-imination on the basis of t|^)adicap. 
The recipient shall, at a minimum, en- 
sure that handicapped students are not 
^ counseled toward more restrictive par- 
. ticipation in available services or more 
restrictive career objectives than 'are 
nonhati^lcapped students with similar 
interests and abilities. 

<f)^ Social organizations. A recipient 
which "provides significant assistance to 



fraternltiea, sororities, or similar orgaiil- 
zations shall assure itself that the mem- 
bership practices of such- organizations 
do not permit discrimination otherwise 
prohibited by this subpart. 

Subpart F — Health, Welfare, and Social 
Services 

8 84,5 I Application of lhi» Hubpurl. 

Subpart P applies to health, welfare, 
and other, social service programs and 
activities which receive or benefit from 
Federal financial assistance and to re- 
cipients which operate, or which receive 
or benefit from Federal fli^ancial assist- 
ance for the operation of, such programs 
o| activities. 
§ 84.52 Health services. 

(a) Availability of services. (1) A re- 
cipient which provides health benefits or 
services may not, on the basis of handi- 
cap, deny these benefits or services to 
qualified handicapped persons. 

(2) A recipient which provides health 
benefits or services m^y not deny these 
benefits or services through discrimina- 
tory application of policies regarding de- 
posils. extension of crig^lt, or other fl- 
naaciaJ matter^: " ; 

mr Lei>el of services. (1) All health 
sendees shall b<S provided t>^ handicappe<J. . 
persons to the same eJ^en-t^at tbey ar^ . 
provided to nonhandiCMpped persons , and 
in such inanner as 4s <rfecessary fto afford 
handl&l^ped' persons ^uaJ opporttmitlee 
for comp^s^W^'benim^, f^op^'thesO serv- 
ices. ' ' ' - • 

(2) A reciplehtjilill develop.. And Im- 
plement procedures %o assure 4tself that 
handicapped piersp^ jirp not subjected 
to discrimlnaUon by reasop or the reci- 
plent's tfeferrals of such R^^r^ns to other 
fentlties 6r persons providing healtb ben- 
.efl^ or services. 

§ 81.53 Wdf«»-e and Oliver socinl servioeM. 

In providing welfare or other socM 
services OF^rteflts. a recipient may not. 
on the baii^' pf,.i;^n41cap : 

(a) Dmfi^ WW^^ handicapped per- 
son these benefit 'bii^^erviced: 

(b) Provide >en?fflbl5 or services in a 
manner th^it iteite :6r hns ^he effect of 
limiting the ^^^|0pation of qualified 
handicapped pe^&tis; or 

(c) Subject a nat^dicapped person to 
4)fferent stand^rda of ellj^lbUlty for the 
benefits or services.^ - ^ 
§84.5i Education * of inslilulionaljizcd 

persons. 

" A recipient to which this subpart ap- 
plies and which operates or supervises a 
residential or day care progPam or ac- 
tivity for persons Vi^ho arfe Institutional- 
ised because Of handicap shall ensure 
that each qualified handicapl>ed person 
in its program or activity is proveded a 
suitable educatidii, as "defined in^84«36. 
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The proposed regulation will Implement section 504 of the Rehabllttation Act of 
1973, as amended, which reads as follows: 

No otherwise qualified handicapped individual in the United States ... 
shall, solely by reason of his handicap, be excluded from the participation 
in, b^ denied the benefits of, or be subjected^ to discrimination under any 
program or activity recetvlng Federal flncfiSctal assistance. 

Under HEW's guidelines any proposal which wlU have an Impact exceeding $100 mil- 
lion In any one year la subject to the requlrementg,6f Executive Order 11821 . Under the 
guidelines relating to Inflationary Impact Statenrients, any such regulation must be care' 
fiilly evaluated In terms of benefits as well as costs. In addition alternatives to the pro- 
pKjsid action must be reviewed.* 

; Preliminary analysis lndl;cated the likelihood that the $100 million threshold would 
be crossed and an analysis required. The following analysis, although" generally con- 
forming to the' stated guidelines, h&s some special features and jlmltatlons thdt should 
be nnade explicit at the outset, s. 

Although the analysis attempts to measure cost Impacts, It does not^l Irak them to effects 
on Inflation. This regulation affects services provided primarily by the pumlp- sector, and 
the l,li»k between tocreased cost and Inflationary pressure Is t\dt as direct aS^ With regula- 
tions that increase unit costs In the private sector. For example, state and Ibcal govern- 
ments may choose to cover the Jmcreased cost of special education by Increasing tax 
revenues, or by reallocating available resources, thus preclud^g the Inflationary pressure 
associated with deficit financing. 

Another special feature Is that some of the regulation's requirements duplicate the 
provisions of pre-existing federal or state law or court decree. In such Instances, the 
effect of the section 504 regulation Is to Impose an additional sanction In order to hasten 
and to help enforce compliance. The policy decision In these cases Is not whether to Incur 
a set of costs and benefits, but whether or not to Increase the rapidity with which they 
materialize. Thus whejce the regulations requirements duplicate or strengthen existing 

♦OMB has stressed that the statement shdiild document all significant costs and benefits 
even If they do not have any direct links to the prices of goods and services that enter 
into the Consumer or Wholesale Price Index. In these situations the Inflationary Impact 
Statement becomes equivalent to the more traditional cost/benefit analysis framework 
in which the focus Is much broader than inflation Impact -- all effects that impact on 
resource allocation efficiency and the distribution of Income, If they are latge enough, 
are documented and evaluated In terms of benefits and costs. 

-1- 
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mandates, it will not be possible to distinguish separately the costs and benefits of 504 as 
opposed to existing regulations and laws. However some part Of any prbjected Increases 
in costs (and benefits) should be attributed to these other provisions. Indeed for some of 
the sub-parts perhaps even the ma^or part should be attributed to them. 

The analysis attemfits, fdr eaph of the major subparts, to present data and informa- 
tion on the magnitude of Identifiable costs and benefits. The material is presented In a ' 
way that will help the reader evaluate the validity and reliability of the esttmates. V^her- 
ever possible, ranges of estlnsiatea are presented that represent extremes of atsumptjlons 
about parameters (e*g., ,>^peclal education costs per pupil) that we cannot measure reliably. 
In some casell (e.g., employment discrimination) the available evidence on costs and bene- 
fits Is v^ry indirect and Impressionistic whOe In others (e.g., facility accessibility), 
measurement Is more precise. 

In all cases the evldetace on the magnitude of benefits is, at best, based on scattered 
data sources and studies. Some of the numbers presented are, no more than reasoned 
guesses; Two remarks are In order here. First, the fact that certain kinds of benefits 
are difficult to measure (e.g., psychic benefits) does not make them any less lmporta|jt. 
Second, we have attempted, wherever possible, to Ittentlfy sub-groups of recipients based 
on their needlness, e.g.," severely t^ud profoundly hanjdlcapped children vs. mUdly handi- 
capped. This will help the reader in striking his own balance on the magnitude of psychic 
benefits. -* . " 

The evaluation Is divided into six sections, five of which correspond tb the subparts 
of the proposed regulation: Subpart' B, Employment PracjClces; Subpart g. Program 
AccesiSiblllty; 'Subpart D, Elementary and Secondary Education; Subpart E, Higher Educa- 
tion; and Subpart F, Health and Spclal Services. A final section summarizes the findings' 
<)f the. analyses of tbe various siibparifs. ; - • . 

- ' The conclusion of thte analysis is that the benefltis forthcoming (psychic as well as 
peciini;ary) provide a substantial offset to the costs that will be incurred. The costs in- 
volved will not be a^ great aS is widely thought and the compelling situation 6f some of 
the hanc^lcapped persons involved tips the balanced favor of proceeding with. Immedi- 
ate Ipplementatlon of the regulatiofi. , 

- . ■ ■ '' ' -A - 

The details of the regulation, su^h as wording of key phrases, precise efxtent of popu- 
lation coverage, etc, are discussed at various points in the analyses. The major Issues 
are: alternative ways of wor4lng the "reasonable accommodation" provision; determining 
the proper tocidence rate for; the handlcaiiplng condition.' "Learning Disabled;" determin- 
ing who should bear the non-edujcational costs assoplated with severely handicapped children 
who require a residential setting: and altemative timing and pha«e in strategies. 
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n. EMPLOYMENT PRACTICES (Subpart B) 

Subpart B prohibits dlflcrunliiation to employment agatost handicapped todividuals. 
The principles developed under the Civil Rights Act of 1964 and the Education Amendments 
of 1972 were uped as a basis for this subpart. Its provisions are consistent with those of 
section 503<rf the Reh^llltation Act which requires federal contractors* to take affirmative 
actloii in the employment of qualified handicapped persons. 

Although all the provisions of this subpart are aimed at the same objective -assuring 
nondiscriminatory treatment of handicapped workers-they differ to One Important way. 
One group relate to the employer's recruitment, selection and promotion procedures amd 
practices, while the other relates to the structure of the work situation and requires that 
employers make "...reasonable accommodation to the known physical or mental limita- 
tions of a handicapped applicant or employee unless the recipient can demonstrate that the 
accommodation would impose an undue hardship to the operation of die recipient s pro- 
, gram." Reasonable accommodation Includes adjustments like making facilities readily 
accessible. Job restructuring, part-time and modified work schedules, acquisition or 
modification of equipment and devices, and other similar actions, ^hf^determination of 
whether an accommodation vrtMbe required (i.e., whether undue hardship «cists)yrill 
be based on such factors as the size and type of the recipients operation and the nature 
and cost of the needed accommodation. 

The provisions d^lng with recruitment, selection and promotion procedures are 
destoed to ellmtoate discriminatory practices without Imposing any added cost (with the 
pos^le exception of minor administrative costs) upon recipients. For example, many 
firms and agencies make routine pre-employment Inquiries about the mental and phys cal 
coTdition of the applicant. The proposed regulation would require ^f^fj^^f ^^^^^ 
application forms state that ai.y handicap -related Information '^^'^^^^^^^^^'^.^^^^^ 

used as a basis for denying employment. Also any such Inquiry must be confined to 
Job related matters and information must be kept confidential. 

These provisions win especiaUy aid those with the less visible handlcapptog conditions 
(e K epiLT^iabetes. eZional problems). Many of these individuals are seri^^^^^^^ 
M^it^ to t^^ir job se^h because of the fear that they will be summarily rejected if tl^ey 
^alVhe^ handicapptog condition. For example, a person with epilepsy who could 
^ tr a^tterTb^y -t apply because a mtoor accommodation would be required and 

- *The proposed regulation wi ll apply to the recipients of HEW grants (as opposed to con- 
tracts) who are. for the most part public or non-profit organizations (as opposed to 
p^lrry firms). However there Is an area of overlap with 503 since many unlver- 
sities receive both grants and contracts from the federal government. 

28 
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he is afraid to reveal his conditioii. In this situation the Individual's earnings capacity is 
reduced even though the employer might have been willing to make Che required accom- 
modatlon. Thus, the procedural. provisions by themselves, even without additional 
reasonable accommodations, wiU produce benefits In the form of Increased earnings for 
handicapped workers. Since the.cost Imposed on employers by these procedural xfequixe- 
me^ts will be negligible, this part of the subpart is clearly highly cost effective. 

The reasonable accommodation provision also seeks to provide benefits by breaking 
down the employment barriers due to ignorance and stereotyped thinking. It differs from 
the procedural provisions, however. In that it require employers in some sit uations 
to incur additional costs at the outset in order for the handicapped worker to be equaUy 
Ijroductlve. The phrases "in' some situations" and "at the outset" are underlined to stress 
that for most combinations of types of handicapping ccindltlon and job category "reasonable 
accommodation" will require either no or only minor outlays. 

For example, it might involve no more than abandoning a misconception such as 
thinking that hiring a person with epilepsy will raise accident Insurance rates. And In 
situations where outlays are required it will usuaUy Involve only a minor initial Investment 
rather thm a major on-going. outlay. For example, this might mean'recognizing that the 
traditional job specifications are either outmode^ or can be easily adapted to the particular 
type of handicap in question. 

Of course there are some situations where the types of accommodations that would be 
required can become a source of controversy. These situations are of two kinds. One 
involves disease entities that may or may not be In a stabilized condition. Diabetes and 
cancer are the two Important types that occur in practice. ♦ Dispute can arise over what 
the actual probabiUties of re-occurrence are and we win review the experience under 
section 503 In connection with this issue. 

The other class of situations Involves the various kinds of emotional handicaps -- 
psychotic reaction, depression, anxiety |6action, etc. The emotional handicaps differ 
sharply fi#h the physical In how much^iey can be overcome by simple job restructuring 
and other kinds of minor accommodations. As shown below (appendix A, table 5) the effect 
of emotional handicaps on earnings is much greater than for many severe typesAf physical 
disabilities, ft is not clear whether discrimination by employers is as major a factor in 
lowering earnings for the emotionally disturbed group as for the other group, to any case 



♦Interview with David Brigham, Office of Federal Contract Compliance and Programs. 
Mr. Brigham provided Information from his experience with administering section 503 
(It should be noted that the Office for Civil Rights does not view this problem to terms 
of reasonable accommodation, but in terms of whether such a person is qualified for the 

, job in (Question. The discussion of the problem is retained here and on page 11, however, 
because it conforms to the author's analysis of the issue.) ' 
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the applicability of most of the known types of "reasonable accommodation" would appear 
to be limited for those with emotional handicaps. As experience evolves, the program 
should be closely monitored j(or guidance on this issue. 

The reasonable accommodaXion provision Is likely to generate concern about possible 
significant cost Increases. Therefore the rest of this section Is primarily devoted to pre- 
senting data and survey results on the probable costs of reasonable accommodation. First, 
however, evidence on pecuniary benefits (attributable to the entire subpart) Is also presented. 

It is Important to note that the cost of making buildings accessible, which is one Im- 
portant type of reasonable accommodation, wiU be covered below in the analysis of sub - 
^ C. In balancing costs and benefits for the entire regulation the reader ^^om he 
careful not to double count the costs of making buildings accessible. The cost of building 
accessibility should be added to the non-accessibility costs of aU the other subparts and 
then this total cost should be compared to the sum of the benefits flowing from each of the 
subparts (again being sure not to dpuble count any benefits). 

Benefits* 

There will be both psychic and pecuniary benefits from eUminating job discrimination. 
Both society in general and the handicapped worker in particular will obtain some psychic 
benefits from the eUmlnation of employment discrimination. The fact that psychjc benefits 
cannot be easily measured objectively does not make them any less significant and they 
should be co|flldered when the overall balance is struck between costs and benefits. 

Pecuniary benrflts accrue in the form of increased earnings and employment stability 
for the disabled workers which reflects their greater contribution to the Gross National 
Product. 

' HOW great are th^se pecuniary benefits likely to be? Given the state of existing 
knowledge, there is no basis for anything more than an Inlormed guess . We estimated 
(see apiindix A) that the regulation might affect about one mUlion disabled workers. We 
also estimated that the annual earnings of partlaUy work disabled males might be as much 
as 18% lower on account of employment discrimination. Combining these two estimates 
yields an estimate of approximately $1 billion per year In benefits via the Wgher eami^gB 
capacity of handicapped workers. If we halve the estimate of the effect of discrimtoatlon 
on earnings (to 9%) tKen the estimate of annual benefits is halved, etc. 

^The benefit estimates a re based on estimates of certain parameters that were derived 
from a brief analysis of available data on disability status and earnings. See appendix A 
for the details of this survey. 
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Costs Associated with Reasonable Accommodations 

— <■ 

This part of the subpart requires covered agencies and firms to make reasonable 
outlays on whatever special resources are needed for fuU utilization of handicapped 
applicants. As noted above, probably the major source of cost increase associated with 
reasonable accommodation in employment-that of making buildings physicaUy accesslble-- 
Is covered below as a separate subpart. For most cases the only other types of accommo- 
dations that are envisaged are those that involve little more than discarding stereotypes 
about what impact employing handicapped workers wiU have on the agency or firm. One of 
the most widespread of these myths is that employing handicapped workers will decrease 
safety performance and increase disabiUty and life in^ra^p^^rates. A nuriiber of studies 
have shown that this is not the case. * 

If an agency or firm has never employed a handicapped worker then the chances are it 
has not done any systematic thinking about the task content of its various job categories. ** 
ft always appears at first that someone with a dramatic physical handicap (e.g. a totally ' 
blind person) could not perform the work at the productivity level of a non -handicapped 
person. However many modern jobs Involve primarily mental tasks and once the percent • 
of sub-tasks that require the missing physical ability (sight, use of both hands, etc.) falls 
below a certain percentage, it is possible, and often simple, to restructure the job situation 
so that the handicapped worker can perform equally well. 

Experts In the area of vocational rehabilitation stress a general principal that ex- 
plains some of the surprising patterns in the data on earnings by type and severity of 
disability. The basic idea is that the variety of job situations in a modem economy 
concibtoed with the great variety of forms that physical disabilities take, assures that 
there will be at least a few rewarding and renumerative jobs that can be very easily 
restructured for any physically handicapped individual. Data in appendix A on the em- 
ployment of veterans show that there is relatively high earnings and employment partici- 
pation among even very severely handicapped veterans. This is some indirect evidence 
for the general principal. More direct evidence will now be presented. There have been 

*The results of several su^eys are summarised in Sandra Kalenik, "Myths About Hiring 
the Physically Handicapped* Job Safety and Health. Vol. 2 #9, Sep 1974: and In J. Wolfe, 
••Disability is No Handicap for DuPont", The Alliance Review. National Alliance of 
Businessmen, Winter 73-74, A detailed study of the relationship between job safety in- 
surance and hiring workers with epilepsy is fillers and Melone, The Underwriting and 
Rating of Workme n's Compensation Insurance With Particular Reference to the Coverage 
of Employees Afflicted With Epilepsy , published by the Epilepsy Foundation, Wash., D.C. 
•♦This was found by Wilson, et. al., in their survey study. Wilson, Richards and Berceni;' 
Disabled Veterans of the Vietnam Era; Employment Problems and Prospects. HumRRo 
Technical Report 75-1, Alexandria, Va. Jan 1975. 
***At least four individuals made this observation to the author: Mr. Dave; Bjrigham, 
Mr. George Majors, Ms. Anne Beckman, and Mr. Edward Lynch. 
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a number of surveys that doculnfenf what firms have dorie to accommodate ^"^^^^^^"f 
workers. The inSal experience of the Office of Federal Contract Comptoce^and Pr^^^^^^^ 
(OFCCP) with enforclMg section 503 is also reviewed. Finally we ^^^^^ ""^^^^^ " 
mentation of. the types of jobs that have been successfully adapted to accortP^odate tQtally 

blind individuals, 

(1) Survey Studies 

We present the findings d three surveys, one by the Civil Service Commissioh. one 
by the DuPont Company and the one cited above that was undertaken to help disabled 
Vietnam veterans with their employment problems.* 

1^ The Office of Selective Placement of the Civil Service Qpmmlssion completed a survey 
^W4ust. 1970. of their placement of severely haiidicapped Individuals Ib the federal 

^Iment. The group studied did not Include mildly or moderately handicapped persons 
b^ rirtho e persons whose handicap was sufficiently seve^to preclv^de the r placement 
tl^o^h re^ar competitive service procedures. The fqllowlng description of the -surveyed 
emX™a^ tL they constitute the group which is traditionaUy the ^^^rdes^^ o place 
remployment and the one which w^ld be expeo^ to create the most severe problems in 
terms of the cost of accommodation: , ^ 

' More than one-third of the appointees were deaf or had severe hearing 
losses. Most of the deaf were also mute. Other disabilities commonly 
noted were blindness, iipper and lower body impairments, and. 
amputations. More than half of the appointees had multiple Ipairments,^ 

Nevertheless, very little job restructj^i^ or work-site mod^iction w,as nece^saty to 
accommSte the limitations of these emcees. In terms of #b restructuring. 317 of 
the 397 persons placed required no accof^p^ation. 1 62 required Some (described by the 
^I^^™' Wdent^?'), and 18 did 'not%te.^ond, Thus^^^ the 379 who did respond.^ 
80.5% or 4 out of 5 required no job restructuring^ all. . ^ 

. ' In terms of modificati(;n of work sttes. 33#per^^s req^ir^ no modification^ 44 xe- 
ouirS s're (primarily minor changes, such as adjustment of wOtk^b^nches). and 17 did ^ 
' ^^us Of L 380 Who did respond. 86,9^ or ]o^^^r^ 

T^Ko r<^ rpnnrt based on the survey concludefi that..i^X?ontrary to tne general 

ation7in a ob situation. When changes are 4de. thf y were such ^^'^^f^'^^^' 
SsTamg a wheelchair ramp at a building entr^ce. rearx-anging desks and file cabinets to ^ 
improve mobility and accessibility, etc." * 

*The reader ia cautioned thdt these studies ma/nci|^be representative of the universe Of 
employers that will be covered by the proposed re'^lation and hence only moderate con- 
fidence in their resourced is warranted. Note also that these studies deal primarily 
with physically handicapped persons. , x.,. 
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Anbther study was conducted at E.I. DuPont d'e Nemours and Company. The occupa- 
tions of the employees studied and the range of their handicaps, as weU as the results of 
the study, are described In an article* published in the Alliance Review. Table 1 shows 
the distribution of handicapped workers by type of occupation and disabling condition. The 
relevant findings were that there was no Increase in insurance costs and that the physical 
adjustments required were minimal, with most of the handicapped workers requiring no 
special work arrangements at aU. k terms of safety, job performance measures, job 
stability and attendance record, the handicapped workers as a group scored , higher than 
non-handicapped workers. 

In the survey of disabled Vietnam era veterans (jwhlch included a large fraction of 
severely disabled veterans) a question was asked e^h veteran about what special 
accommodations (if any) were made by their employer. Only 11% of the veterans who had 
held a job In 1973 reported that any special accommodation was made at all. ** Table 2 
presents a distribution of the accommodations reported by type of special arrangement. 
The authors of the study based on this survey conducted extensive content analysis of all 
the responses they received. Tlifey concluded that: 

"As the tables show, most of the special arrangements make minimal 
demands on, or entaU minimal costs to the employer. . .even In cases 
where the employer provided special equipment the cost seemed to 
be minimal 



(2) OFCCP Experience with Section 503 

OFCCP has the responsibility for enforcing non-discriminatory employment of handi- 
capped Individuals by all employers who receive contracts from the federal government. 
The 503 regulation is similar to subpart B of the proposed regulation except that it also re 
quires that affirmative action be taken. It is generally agreed that amrmative action can 



♦Wolfe, "Disability Is No Handicap for DuPont, " Op. Cit. 
•♦This low perceiltage may not neccessarlly be a g<I)d jslgn overaU. It might reflect lack 
of effort on the part of some employers as well as lack of necessity. This data set also 
contains a question on perceived discrimination (see appeadisc A, table A-9) but the 
authors did not present any tabulations which crossed the response on the accommodation 
question With the perceived discrimination response. If they were uncorrelated then the 
low overaU percentage who reported receiving any special accommodation would be un- 
andiiguously a good thing. 
♦•♦Wilson, Richards and Bercinl, Op. Clt., p. 156. 



-8- 

33 




FBDBtAl REGISTER, VOL 41. NO. 96— MoNOAY. MAY }7. 1976 



^ PROPOSED RULiS 

TABLE 1 

HANDICAPPED EMPLOYEES OF DUPONT CO. BY OCCUPATION 
AM) TYPE OF DISABILITY 
(PERCENT DISTRIBUTIONS) 

OCCUPATION 

(Total number . 1,452) 

Professional, Tech. & Mgr 23.0% 

Craftsmen .' 38.7 

Operatives 

Clerical & Kindred 15.4 

Laborers and Service Wks . . . . * . 6.8 

100.0 

TYPE OF DISABILITY 

(Total number 1,459*) 



Nonparalytic Ortheopedic 


28.4% 


Heart Disease 


26.0 


Vision Impalnnent 


19.0 


Amputation 


11.2 


Paralysis 


7.3 


Epilepsy 


3.8 


Hearing Impairment 


2.9 


Total Deafness 


.9 


Total Blindness 


.3 




100.0 



♦Some employees lave more than one handle^. 

Source: Wolfe, "Disability Is No Handicap for DuPont, " Op. Clt. 
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Inaply a significantly higher level of extra effort th^n implied by the concept of reasonable 
accommodation. Thus the use of the 503 experience as a guide to what will happen under 
504 is clearly -conservative In that 503 will, because of Its affirmative action*provlsion, 
lead to larger costs than will be necessary under 504. * , 

Mr. David Brigham of OFCCP provided detailed information on what the early experi- 
ence under 503 has been. Their procedures recomjnend a sixty day "cooling off' period 
during which a potential complaint is discussed between only the employer and the handi- 
capped worker. Mr. Brigham reported that the large majority of complaints have been ' 
disposed of during this cooling off period without havlB^ required any hearings before 
federal officials. A total of 331 complaints have thus far not been resolved during the 
cooling off period and have reached the level of arbitration before OFCCP afficlals. It 
follows therefore that these 331 complaints represent predominantly serious situations. 
The average situation over all workers who initiate complaints wlU be much less serious 
and costly. 

TABLE 2 

CATEGORIES OF SPECIAL JOB ARRANGEMENTS MADE BY EMPLOYERS Awn 
. PERCENT OF VETERANS REPORTING ARRANGEmStS JJ. EA^f^A^I^^ 



Special Job Arrani?enients 


Percent 




N 


Flexibility of hours 


18 . 




56 


Extra rest breaks , 


16 




49 


Assigned to appropriate job in the first place 


16 




49 


Regular duties but no lifting 


13 




40 


T 

Change of duties or transfer of jc* 


10 




31 


Special equipment 


8 




24 


Work at own pace 


7 




22 


Special parking 


5 




16 


He^p from si^jervlsor or others 


4 




12 


Miscellaneous 


2 




5 



d^«?i^ a content analysis of 304 ^doily selected job arrangements reported by 
disabled veter^s to response t(^uesHon, "Did your employer, make arrangements 
so tfaat you could work with you^disabllity? (For example. eZa rest peS^s^S 
parking, special equipment for dotag the work, chang^W Job duties, help from 
supervisor). ^ 

Source: Taken from Wilson. Richards and Bercinl. Op. Cit. p. 155. table V-11. ^ 
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Mr. Brlgh^m said that fdmost all of the difficult cases to date fall Into two cate^rtes. 
One Involves disabilities caused by disease entitles that have not obviously stabUlzed*-- ^ 
cancer, diabetes, etc. Here the position of OFCCP has been that 11 the person Is qualified. 

the present time then the burden of proof Is on the employer to show that the costs of 
the unexpected recurrence of the disease entity (e.g. costs of providing a new worker 
with break-In training) ai?e so high as to make the accommodation unreasonable. 
Mr. Brlgham noted that the crucial factor In determining whether the cosTlmposed would 
be unreasonable Is the size of the firm and the proportion of total employment cost that 
the extra cost would constitute, \^ . 

The other problem area are cases associated with emotional handicaps. How to de- 
fine reasonable accommodation In these situations requires difficult judgments. V> re- 
lated issue is that of determining whether the complaining person really considered 
himself a handicapped person of if he is just using the handicap as a way of saving a job 
that he (she) is being dismissed from on other grounds. 

^3) Jobs and Accommodations for Blind Individuals* 

^mce World War fl there have been a number of very detailed surveys of the employ- 
™. situations of totally blind veterans. Many studies of job restructuring aimed at 
mienlng up jobs for blind people are readily available. The most well known judicial 
decision on what constitutes reasonable accommodation also Involves a blind Individual; 
Thuff the Information about adjustments required for people who are totally blind, which 
is a very severe disability, can be used to Illustrate in detaU what reasonable accommo- 
dation might entail in practice. 

The court case Involved a blind teacher In upstate New York. 'The New York State 
education law contains a regulation that specifically forbids school administrators 
from laying off a teacher who goes blind as lo^ as the handicap does not interfere with 
his ability to teach. In his argument- the ju^ge reasoned that blindness in and of Itself 
does not impair the faculties required to be/an effective teacher (i.e., ability to ox^ganlze 
material for presentation, present it orally before the class, etc.) so that the law required 
that the School system supply the teacher with whatever special resources were necessary 
to c^re^out the ancillary functions of paper grading, calling on students who raise their 
hands, i^, 

*Mr George Majors, Office for'the Blind and Visually Handicapped (HEW), was inter- 
viewed m connection with this section. He and his staff provided the references cited . 

**Bevanvs. N.Y. State Teachers Retirement System, 345 N.Y.S. 2d. 921. 
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What does the extra cost of employing a blind kacher actually auiount to In practice? 
fa the school year 1968-69 there were 334 blind teachers working In elementary and 
secondary schools in^he United States. • Dr. EdwaA Huntington did a study based on 
questionnaire and personal interviews with some of tl^se teachers and with the school 
administrators in the systems where they worked.** l4 questioned administrators on 
eight potential problem areas: lunchroom supervision; Mmlnlsterlng tests; study hall 
supervision; qhaperonlng student activities; use of visualVlds; fire drlHs; keeping written 
records; and discipline. For aU the cate^rles Dr. Hundligton found that either the 
hltad teacher could do what appeared at first to require slA (e.g., lead children out 
of the building at fire drUls), or that compensating substituips could be made between 
the different categories (e.g. taking on more monitoring dutiSs like study hall and dances 
Instead of lunchroom supervision). Discipline turned out not^ the problem that had been 
e9q>ected. However, Dr. Huntington does mention the caveat tMtt there is still some dis- 
agreement about the feasibility of Wind teachers in elementaryA?hools . The amounts 
of extra resources that the average blind teacher requires were vtery minor --a braille 
typewriter and a cassette tape recorder for keeping written recoris and the occasional 
use of an honor student to help proctor examinations and then read Che answers Into a tape 
recorder. 

In sWn, Dr. Huhtington's analysis suggests that the only area pf controversy in de- 
ciding what constltuties reasonable accommodations for blind teachers i^the question of 
the age of the students. Clearly the issues of discipline and effective pe^ogy (is it im- 
portant educationally!' for the teacher to be able to see the young child's re£tion?) could 
be important at the lower elementary grade levels. However, l)r. Huntinii's analysis 
also shows that there will be no problems in enforcing reasonable accommo^tlon for blind 
teachers at the secondary and college level. 

Table 3 shows how a sample of fotally blind veterans were distributed by ty^s of 
Job.*** The very uneven dlstrilxition of the totally Wind by type of work suggest\that 
the enforcement of reasonable accommodation wUl have to be very flexible — not 1|1 jobs 
can be easily adapted to lack of sight although the range of possfljillties that turns 
practice is truly surprising. \ 



* Employment of Qualified Blind Teachers in Teaching Positions in the Public School 
Systems at Both the Elementary and the Secondary Grade Levels, JEleport Presented by 
The New York Association for the Blind, 111 East 59th Street, New York, New York 
10022, March 1969. Tables I and n, pp. 50-55. 
**Dr. Huntington presents a summary of his findings in Emp loyment of Qualified Blind. . . . 

Ibid, pp 42-45. ^ 

** *Occupatlonfl of Totally Blinded Veterans of World War n and Korea, prepared by the Dept. 
^ of Veterans Benefits, V A pamphlet 7-10, Va,, Washington, D.C., 1956. 
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TABLE 3 

DISTRroUTION OF JOBS OF 338 TOTALLY BLIND 
VETERANS AMONG DOD PART IV CLASSIFICATIONS 
(Pexceot di8trfi)utioiO 



.20331 



FrofeeBtonal, Technical, and Managerial Work (147) 
Musical work (4) 
Literary work (7) 
Public Bervice work (27) 
Technical work (17) 
Managerial work (92) 

Clerical and Sales Work (54) 
Recording work (4) 
General clerical work (3) 
Public contact work (47) 

General pttollc contact (15) 

Sellli»g(32) 

Seirvice Work (6) 

Farming (48) 

General farming ( 18) 

Animal care (28) 

Fruit farming and gardening (2) 

Mechanical Work (37) 
Machine trades (8) 

Stone or glass machining (1) 

Mechanical repairing (7) 
Crafts (29) 

Electrical repairing (8) 

Bench work (11) 

Inspecting and testing (2) 

Phtographic work (8) 

Manual work (96) 

Observational work (5) 

Manipulative work (70). 
Benchwork (Assembled and related) (45) 
Machine Operating, manipulative (25) 

Elemental work (21) 



Source: Occupations of totally Blinded. 



Ibid., p. 
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Percent 

2.1% 

4.7 
18.3 
11.5 
62.5 



100.0 

7.4% 
5.5 
87.0 
100.0 



37.5% 
58.3 
4.1 
IDO.O 



21.6% 



78.3 
lOO.O 



5.2% 
72.9 



21.4- 



MAT IT, I W 



37.9% 



13.9 



1.5 
12.3 



9.5 



24.7 



100.0 ■ 100.0 
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The study based on this survey l^sts in detaU the arrangements and accommodationfi 
surrounding fcach of the 388 job situations. It is difficult to summarize this material in 
that the specific types of minor devices, taflk restructuring and use of sighted imdividuals 
is so diverse. In the prafessional public service and managiarial areas the part time 
assistance of a graduate student (or other secondary worker-Wife, ^erly pajtt time 
vmrker, etc.) Ib usually tlie only extta resource required (when any are required ataU). 
In the employment and clerical f ield the accommodation usually involves only minor job 
restructuring to aUow the Wtod clerk or secretary to specialize In'those parts of the ^ 
office information netWork that do not require immediate sight ~ e.g., handling InforV 
mation received ov^r the phone and stored in dictaphones as opposed to processing \ 
written Information left to to-boxes ,that require Immediate response. . ' * 

Recent developments in job restructuring technology suggest that th^^ clerical krea is 
going to become a more\important source of employment for blind ln<aivid^als. The 
general area is called "lijformation Service Processing" and ii^cludes pucMjobs as social ' 
security service represei^tative, vehicle dispatchers and starters, esilmaibrs and in^ 
vest^ators, etc.* \ 

Precise Wording of the Reasonable Accommodation Provls lc 

Our analysis strongly suggests that to the latge majority of dises enforcement of 
reasonable accommodation wlU not result to any significant cok i^irease for employers. 
However, some of the material covered i^icated that there are sitiiationri in which 
accommodation would, except for very latge agencies and firms,^, rSlre Significant \ 
financial outlays, and/or risks and disruptions. This suggests that thought should be given 
to alternative ways of wording the provision. One approach possible Vould be to^d6flne 
reasonable accommodation as a percent of some economic fector sucHys the total waee 
S^illsed^'' employee costs, ^o completely satisfactory solution has y^, however, been 

" ■ . . ■ \' ' 




-Louis Viecell, Guidelines for the S^tlon. Training, and Placefaent of Blind Persons 
to Informat ion Service Expediting. Rehabilitation tostltute. SniithAm nunnie TT^iyor^l^. 
Carbondale, Illinois, June 1975. ^ 
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m. PROGRAM ACCESSIBILITY (Subpart C) 



Subpart C prohibits the exclusion of qualified handicapped persons Ijy reason of ^h^ 
l^cessihility of a recipient's facilities; it applies to all programs and ^^f'^^^^^^f 
S the proposed regulation. Two standards are established ^^^^^^^^ ^^J^f^^^,) 
one for nTconstrSction and alteration (84.23). the other for existing buildings (84.22). 

Under section 84. 23, new construction Jd design must, at a minimum, ^^^^t the 
standards for barrier ^ree construction established by the American N^^^^^^^^ Standards 
Institute (ANSD. Aiiy alteration of existing buildings which is undertak^ must a^o con" 
STthe ANSI sTdards if the alteration Involves work on a portion ^ the f^iU^which 
is covered by the aTsi standards, skch as toilets, elevators, stairs, and curbs A^ 
fede^ and f^era^ assisted construction is subject to virtuaUy identical jeq^/^^^^ 
Tder the AichitectLl Barriers Act. P. L. 90-480; public buildings are subject to similar 
requirements imposlpd by state law in forty-eight states. 

Under s^tion 84. 22 (existing facilities) each program or activity.* when viewed jii its 
entire^ mS wlthfc three years of the effective (4^te of the regulation, be phys c^y 
^ce^llTo Ld^^^^ °' the^exlbility allowed by the regulation. 

"r^CSm^^^ recipients will be able to acVe compUance by altering, at the 
very most, onlAone-third of their existing buildings. \ 

The folowA prelents a range of estiplates of the\co8t of compliance for existing 
falciU^^s \ ^Si^^ Mck precision. theyW give some idea of the magnWe 

fabilities.\ Althoulh me ^ toc^ed: After presenting c6st estimates, the sources of bene- 

jJtebiatiVfS ar»^ considered. \ \ 
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. Existing Facilities ' 

The tot^l estimated cost of altering enough existing facilities to meet the standard of 
program accessibility is between. $216 - $475 million; or an annualized cost of $50 miUion.* 
The method of arriving: at these figures follows. 

• Elementary and Secondary Schools . If all buildings were required tabe completely 
accessible, we estimate that $458 - $1, 000 million would be needed (see table 4). Hdwever,, 
because of the flexibility allowed in attaining compliance it appears reasonable tO assume 
that, at most, only one-third of tlds total would be needed ~ $151 - $333 million* 

Only about. iO% of all elementary and secondary school children are ftaj^dicapped** and 
a much smaller percentage (probably not exceedji^ 1%) have those kinds of physical handi- 
caps that reqmre special modifications of biuldings. Thus, most recipients should b^^aJble 
(by providing the requireil transportation) to assign all of their physical^ h^dicappS 
children to either new or already accessible existing facilities. For example, even a 
moderate size local system (say with only 5-10 separate buildings) with no new or already 
accessible buildings, should ha vp to modify only one or two of its buildtngs. Stoilar per- 
centage factors and reasoning apply also to the schools viewed as employees of adult 
)iandicapped individuals. Thus,, the cost estimates based on our assiunption of one-ttiird 
appeaf to be very conservative - i.e. they are definitely upward biased^ 

Higher Education. If all buildingps of institutions of higher education were required to 
be coixi^letely accessible, we estimate that $l,98-$432 million would be needed for that 
purpose (see table 4). Applying the same very conservative one-third assumption used fojc 
elementary and secondary schools, tlie costs would be in the range $65-$ 142 million.*** 



\ ^ ' ^ ■ /- • 

*The larger figures represent costs that are "one-time outlays" which must be "annu- 
alized" before they can be compared with perpetual benefit flows like tlie increase in 
annual earnings estimated in Section II. "Annualization" involves factors Ifke annual 
maintenance outlays and the rate of return that could be earned if the funds were 
invested elsewhere . 

**An analysis of special education proposed by Mr. HoM^^rd Bennett (Office of Civil Rights) 
syggests that the proportion may evet Be lower than 10%. See Special Education, Off ice 
of Civil Rights, March 17, 1975. ^ 
***Thls does not cover non-degree granting post-secondary schools. These consist pri- 
marily of proprietory vocational schools, and hard data on numbers, of students en- 
rolled, etc., is hard to come by. This ommlssion will add a source of downWazd bias 
to our estimates but it is unlikely to be larger than the offsetting upward bias caused Iby 
OUST one -third assumption. 
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TABLE 4 

CM CUIATIONS OF ESTIMATEP COSTS OF REMOVING 
' ARCHITIiCTURAL BARRIERS IF ALL BUILDINGS WERE 
REQUIRED TO BE ALTERED 



20835 



Elementary and $econda3:y Schools 

1. Estimated value of school property (71-72)^ 

2. Low-side estimated percentage cost to remove 

barriers by alteration'^ 

3i High-side estimated percentage cost to remove 
barriers by alteration'^ 

4. Estimated cost of removing barriers by alteration 

if all bidUings needed alteration — (2) x (1) 

^ -h(3)x(l) 

MstitutiottS of Higher Education 

5. Estimated value of school building property 

(71-72)^ 

6. Estimated cost to remove barriers by alteration 

k all bulMimgs needed alteration , — (2) x (5> 

— (3) X (5) 



$88.5 BilliQii 

.517% 

1.13% , 

$ .485 Billion 
$ 1.000 B illion 

$38.2 Billion 

$ . 198 Billion 
$ .432Bimoii 



Notes and Sources: 



^Obtained from data repojrted In National Center for Educational Statistics Survey 75-153, 
r 72 38Td 40. The basis of the value reported by schools is the Mstorlcal cost of the 
Sginll construction plus any improvements made to date. Because of inflation, the 
act^urrent replacement cost of buildings (and presumably the current 
£yi^ them) wiU exceed their book value with the excess being greater tl^l^^der the build - 
Wand the greater the average rate of inflation since its construction. TMs wiU be 
^ot^r source of downward bias in our cdst estimates. Although it is not PosaWe to 
^IrSTJSe magnitude of the bias, it also appears likely that it will be outweighed by 

- the upward bias contained in the one-third assumption. 

i ^Rn««i on the average of two HEW accessibility projects that were surveyed by GAO. See 
* TstoT^l^her^ti^^^^^ - Make AU Pvi^lic Bjf^^-^^ Access«e^^^^^^^ 

Handicapped, " Controller General of the U. S. Based on GAO Report FPCD 76-166. 

July 1975. 

^Samfe as (b) except that it is the f igiire reported for an average of seven govermental 
projects surveyed* 

"^CES Survey 75-114, p. 102. -17- , 
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Hospitals and NurskK Facilitte^\ Maiiy of these facilities are already subject to the 
ANSI standards through Federal regulation^ §tate laws de^Ung with access of disabled' 
people to pubUc faculties. Because recipients who p-?^health services are accustomed 
to handling clients whose moblUfy Is impaired, it is assumed that their faciUtles are for 
the most part, already accessible. The proposed regulatioil should not. therefore, impose 
Significant additional costs on these recipients.,* \ ^ 

' Welfare and RehablUtatlon Service Buildings. Various relations (including 45 CFR 
128. to be effective 10/76). as weU as general policy. requlrJcase workers to give 
services or determine eligibility wherever necessary. Thus. W the client or potential 
cUent Is unable to go to the building where the service is petfo5ned. the case worker must 
l^ili »! cUent s liome. Because this approach to creating progr^ accessibility Is per- 
mitted by the 504 regulation, no significant additional costs will bA incurred bv these 
recipients « \ / 

lable 5 presents a summary of our estimates of the range of possible cost Increments. 

TABLE 5- / 

ESTIMATES OF COST / 
INCREMENTS FOR MAKING ALL EXISTING 
FACILITIES ACCESSIBLE 
(Millions of dollars) 

Low ' High 
^ side 



Type of facllltY side 

Elementary and Secondary School 151 

Higher education . ^, 65 

Hospital and nursing ^ 0 

-Welfare and rehab service 0 

Total 216 
Source: See text discussion. 



333 
142 
0 
0 
475 



•It has not yet been decided whether Individual doctors who are reimbursed under 
Medicare and/or Medicaid are considered recipients and thus covered by the proposed 
regulation. However, even if they are. it does not appear likely, given the flexibility 
allowed In attaining- compliance, that significant costs wlE be Imposed on IndivldudI 
participants. Many are located In aljready accessible medical buildings and others wUl 
be ab^ to comply by making house calls, referring to doctors with accessible office 
facilities, scheduling physically handicapped patients in groups at accessible faclUtles, 
etG# ' 
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Benefits 

Increased building accessU^llity wlU generate benefits In three ^^^'J^^^^^^^^ 
.n«ffl of ttrovidine elementary and secondary education to some handicapped cMldrea, 
^Z:2Z7^^::^Z capacity Of t^^se ^^^^^^ 
now eo on to coEege and (3) the increased earnings capacity of handicapped workers ^o 
^Tn^w^l^d beSefempliyment of their skills in Jc^s located in newly accessible buildings. 

Each of these areas is also the subject of its own subpart - elemen^ and secoada^r 
education (subpart D); lilgher education (subpart E) and employment (sfP"^^). total 
:^:^^f btSS fi eSh of these areas will be the sum of the ^^-'''^^^^^m^ ^ 
Z physical accessibility provisions of this subpart and the ^^''^J^^^ZT^t TJ^ 
visions of each specific subpart. Thus in subpart B above we estimated that the total 
U^oltff ^e^LSS bis from all the provisions Influencing employment discrimination 
(i.e. procedural provisions. Aon^accessibility accommodations and a«^«f**^"^^.«^«r" 
Ll^tions) might be as much as $1 billion per year. Similarly in our analyses oj^^^ 
S^TrbelmTwe will Include the effects of both the accessibility provisions of tf lB ^art 

other non-accessibility provisions of each of those subparts In the concluding 
^t^r he costs of (MS subpart are added^o all tl^ non-accesslbiiity costs associa^ 
^Xthe other stibparts ^and.this grand total ts balanced against the pum of the benefits of 
all the other subparts. 

Alternatives 

Possible alternatives range from requiring the immediate modification of all of the 
recipients' existing facilities to limiting the regulations coverage to neh construct^n. 
The approach finally decided upon, which allows recipients to l^^^P,^^^^*^*^^,^^^ 
ulg methods other than physical alteration of all halldlng, was beliWd^y constitute 
the most equitable balance between the Interests of excluded handlcai^&rf^rsons and 
those of recipients . The cost estimates shown above, when combined with ev dence 
presented elsewhere on the magnitude of the benefits that will be generated, lends 
support to this decision. 
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rv. ELEMENTARY AND SECONDARY EDUCATION (Subpart D) 

Subpart D of the proposed regulation sets forth nondiscrimination requirements appli- 
cable to recipients which operate preschool, elementary, secondary, and advilt education 
programs. Under its provisions no handicapped child may be denied a public education, noy 
may such a child be excluded from the regular education program unless suitable alterna- 
tive education is provided at public expense. In the latter case, the burden of showing that 
placement outside the- regular setting Is In the best interests of the child is placed upon the 
recipient (sec. 84.35); the child and his or her parents or guardian may object to the place-, 
ment and have the right to an Impartial hearing if they do so (sec. 84.36(e)). If It la deter- 
mined that the child's interests will be best served by placement in a program other than the 
one operated by the recipient, then the recipient must pay full tuition, and. if incurred, any 
room dnd board, and transportation costs of that placement (sec. 84.34). 

It lb expected that these provisions, together with the standards established in the regu- 
lation fOr preplacement evaluation (sec. 84.36(c)), will result In a greater proportion of 
handlcaiiped students being placed In the regular school setting. Whether placement is made 
to regular classes, special classes, or outside the reclple«t's program, the regulation re- 
quires thaUhe education provided be as adequate. In terms of meeting the needs of the "handi- 
capped child, as Is provided to non- handicapped children (sec. 84.36(a)). 

Other provisions of Subpart D require public schools to locate handicapped children who" 
are not presently in school (sec. 84.33) and, within one year of the effective date of the 
regulation, to provide nonacademlc and extracurricular services without discrimination oii 
the basis of handicap (sec. 84.37). Where applicable, the subpart applies to private as well 
as public schools. 

In order to analyze the effects of this subpart, it is Important to underhand the context 
of judicial and legislative developments In which it will operate. 

Background and Plan of Analysis 

Table 6 presents data tkt indicate the broad 'ouriine of t?rends in special education in the 
United States. Since the endW World War II there has been a steady up-trend in various in- 
dicators of the coverage and Effectiveness of special education, such as in the proportion of 
aU handicapped chlldred derveU amounts of resources spent ijer student, and proportions 
served in the less restrictive tfpe settings. These broad trends in" amounts and types or re- 
sources both reflect, and have themselves influenced, developments In the courts and the 
State legislatures regarding the iWl status of the handicapped chUd's right to an equal 
education. ' A , 

Receirt landmark decisions* ha^^ made It clear that handicapped children have a con- 
stltutionaF right to public e ducational resources regardless of their degree of handicap (so 

•The two kustst oftert cited cases are: Pennsylvania Association for Retarded Children v. 
Commonwea lth of Pennsylvania. 334 F. Supp. 1257 (E.D. Pa. 1971) and 343 F. Supp. 279 
(E.D. Pa. 1972); and Mills v. Board oAEckicatlon of D istrict of Columbia. 348. R. Sudd 

866 (D.D.C. 1972). T ~ 
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called "0 reject rule") and also that these resources shall be in an amount and delivered 
in a. setting that will, in totality, provide the handicapped child with equal educational 
opportunity. 

At the present time, most states have already passed legislation mandating that all the 
local school systems must provide sufficient educational resources to all the handicappeu 
children in their districts, addition, the Federal government has just enacted legisla- 
tion that will, over the next few years, significantly increase the share of special education 
expenditures that the Federal government will pay for. This legislation (Public Law 94-142), 
also requires, as a condiltlon for receipt of Federal aid, that the State provide free and ade- 
quate education to all handicapped children. 

Thus, the proposed regulation will not be the sole means of achieving the goal of 
equal educational opportunity for aU hancMcapped children. Rather, It wOl be one of a 
number of powerful forces all advocating approjdmately the same objective.* The role 
of HEW In enforcing this subpart can, therefore, be viewed as one of hastening and 
helping to enforce fuU compliance with the goal of equal educational opportunity for aU 
handicapped children. 

This role of hastening compliance should not be considered a relatively milmportant 
one. Experience In the District of Colunibla and other areas which have beefi subject to 
court orders suggests that local agencies may take very long periods of time to actually 
comply unless they are faced with strong incentives to do so. Moreover, State legisla- 
tion mandating full coverage is one thing, while actually appropriating the needed funds at 
the State and Local level is quite another. Thus, the potential for the regulation to make 
a significant net contribution is very real.** 

We will develop our analysis of the cost and benefits that the regulation will help to 
produce In terms of various sub-groups of children and situations. Benefits and costs 
associated with each of the sub-groups are of a different character and also differ In the 
degree to which there could be differences of opinion as to the balance of costs and bene- 
fits. After a summary that brings together all the costs and benefits a brief discussion of 
the costs of alternative phasing In strategies is presented. ^ 

*Sectlons of Public Law 94-142 cover most Of the same ground as Subpart D of the pro- . 
posed regulation. The only significant difference Is In regard to the coverage of non- 
^catlonal costs associated with residency situations. PL 94-142 does not explicitly 
state that non -educational costs associated with children in resident schools must be 

covered. « . 

**Also It should be recognized that hastening of compliance itself has a cost vis a visf allow- 
ing a less rapid phase In. PL 94-142 allows states until September 1, 1978 to reach the 
goal of complete coverage of all children between the ages 3-18, and 1980 for children 
3-21. The regulation follows the same schedule, except that there Is no delay for chil- 
dren who are within the state's regular school age Interval. 
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Sub-groups of Children 

The children affected by this regulation vary along two crucial dimensions: (1) the 
degree and type qf handicap they have and (2) the degree to wMch there exist effective 
advocates for them in the process of testing and screening, which in turn is often the 
determinative factor in whether or not they will be classified as handicapped and what 
type of special education, setting they will end up in. 

For children who have moderate an^l borderliir0 degrees of handicap and whose 
families provide strong protection against mislabellii^ and misassignment, the main 
issue is that o'f obtaining (in a reasonable time frame) the appropriate amounts of 
additional special education resources froni the public purse. Parents of handicapped 
children form a numerical minority in the political arena and even when ^educated and 
hifi^y motivated to help their children cannot always bring the required political 
pres^sure to bear on State and Local legislatures to authorize the amount of ftmds 
required. 

At the other extreme are cMldren who have very severe or profound handicaps (e.g., 
a youngster who scores less than 30 on the IQ test) and who, for one reason or another, 
lacks the personal advocate necessary to insure that they will obtain appropriate residen- 
tial care and educational services. For these children (a much smialler group than the 
first) the issue is much morfe baste absolutely assuring that this group always obtain 
decent and humane residential sufroundtogs as well a^ access to meaningful educational 
experiences. 

r 

Finally, there is a third group of children who range in degree of handicap from being • 
on the borderline of needing a residential setting to actually having no real handicap at all, 
and who lack strong parental advocates to protect them from mislabeling and mlsasslgnr 
ment abuse by the system. This group contains large numbers of de facto non-handicapped 
children from disadvaqtaged backgrounds who have difficulty performing on standardized 
tests and/or have frequent disciplinary episodes. This group shares with the first group 
the general problem of obtaining adequate amounts of special education resources. How- 
ever for most of these children (especially those who do hot really have handicapping con- 
ditions) the major issue Is that of mislabeling and misassignment. For them the regulation* 
detailed due process and evaluation provisions (Including the requirements of multiphasic 
testing and screening and periodic re -examination) and its emphasis on special education 
being delivered in the least restrictive sett;|ng possible can be vital. For example, It can 
m^an the difference between an Inappropriate assignment to a residential setting vs. obtain- 
ing special education In a regular schoql by spending part-time in a special class and part- 
time in a regular class. As shown belo>^there is evidence that the negative in^pact of 
inappropriate institutionalization on a chlM's subsequent life chances (hicluding lifetime 
earnings capacity) can be dramatic. ( 
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Cost-nenefit Analysis • 

'I he ma in source of pecuniary costs wQl be frorai extending special education services 
to Iv^Ulcapped children wlio are not now receiving any kind of special 1 education. There 
will also be some shifts In the burden of the pecuniary costs of special education that will 
result from some parents shifting their handicapped children from private programs, 
where the parents pay part or all of the costs, into fiiUy funded puMlc programs. 

There are a number of Important sources of pecuniary benefits. One Is the reduction 
In costs that will be generated by the requirement that handicapped children receive their 
education In the Least Restrictive Setting (LRS) j^sslble. Another source of cost ceduc- 
tlon will be In the non educational costs of maintaining severely and profundly handicapped 
Individuals. The other Important source of pecuniary benefits is the subsequent Increaise 
In the earnings capacity of both handicapped children and the non-handicapped children who 
escape mis -labeling. Sources of non -pecuniary benefits are the greater life satisfaction 
obtained by the children as a result of improved education and the general satisfaction ob- 
tained by us all from having helped to Improve greatly the life situation of less fortunate 
Individuals. i 

Details of these costs and benefits are now presented for our three sub-groups. 

Severely and Profoundly Handicapped . The two important handicapping categories for 
which thls^lssue Is significant are mentally retarded and emotionally disturbed. Hobbs* 
reports that there currently are about 60, 000 mentally retarded children of school age In 
residential institutions. The number of Institutionalized emotionally disturbed youngsters 
Is not easy to ascertain but it Is likely to be significantly In excess of the number of insti- 
tutionalized ntentally retarded chilcbren. The latest estimates by the Bureau for the Educa- 
tion of the Handicapped Indicate that as of FY X974-75 there were about 1 million emotion- 
ally dleturhed youngsterawho were not receiving any special education resources. And it 
Is probable that some sifcificant proportion of these youngsters were In some kind of 
residential institution. 

The thrust of the major recent court decisions on the rlg^« to education by the handi- 
capped makes it clear that regardless of^the nature or severity of handicap the State edica- 
tlon authority is (Mrectly responsible for providing amounts of educational resources that 
are appropriate to the chUd's capacity. This Is sometimes called the "zero based reject I 
policy, " and Is one of the objectives that the proposed regulation will seek to promote by 
adding the weight of Its enforcement potential to the enforcement power of tJie courts. The 
need for the additional enforcement power appears particularly urgent for this subgroup of 
children, and before presenting the cold facts and figures on posts It might be well to point 
out some of the reason^ for this special concern. 

♦Nicholas Hobbs, The Futures of Children, Qossey-Bass, Washington, D.C., 1975) p. 142 
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Students of social programa for the handicapped and other disadvantaged groups stress 
the importance of the personal incentives and attitudes of the administrators of institutions 
In determining the amounts of resources and the quality of treatment amially received by 
disadvantaged clients. * The reason that it is felt urgent to make State Bducatira authori- 
ties directly responsible for educating the severely handicapped is thit the traditional state 
administrators of the residential institutions that serve these children are not as strongly, 
motivated toward delivering these types of resources. There still exists some debate oySr 
what benefits are actually obtained from education resources in the case of some very 
severely handicapped children. Thus, It Is clearly in the best interests of the chil- 
dren to have an agency that believes In the efficacy of the treatment be the ones who 
are alsQ responsible for struggling to obtain the ftmdfli, buy the resources, have them 
applied, etc. 

The situations that existed before the court rulings ^ Pennsylvania and (he District of 
Columbia, not two states that are noted for harsh treatment of the disadvantaged, also 
shatply demonstrate that the fate of these children cannot be left to the goodwill of Just any 
administrator In the State bureaucracy, Pennsylvania the officials who are overseeing 
the implementation of thet Court order found that there were about 4, 000 school age children 
in the nine State institutions for the meidally retarded in 1972. Of these about 2, 500 were 
ncc being provided any kind of training or educational services at all. These were all 
children with K)*s In the severely and profoundly retarded range (BQ less than 30). Pre* 
vious to the court's decision the State welfare authority had responsibility for the education 
and other needs of all children placed in these institutions. Since the court decision, which 
pbced the authority for the education of these children with the State Department of Bduca* 
tion, all huve been receiving some form of educational services with ever increasing per- 
centages actually being taken to a classroom getting off-grounds.*** 

Assum that we can expect that the key State administrators will be strongly moti- 
vated to aeliver resources, the next issue is what amount of resources wiU be required? 
State specialists In education of the handicapped were queried as to the cost of providing 



*Hobbe, Ibid. , Chapters. 

*^Jt was foimd that about 1500 children were being provided some form of educitlonal 
services. However* It was also found that these children all had IQ's high enou^ to 
have benefited from special education in a non«lnstltutional setting. This case is 
discussed again In connection with documenting the sign^cance of the mislabeling 
problem. 

***TsleplKne Intervllew with £>r. Gary J. Malcuch AB0l«t»nt Coloimissloner for Special 
Education, Peimsylvaiita Depaztment of Bducatton, December 2, 1975. ^ , 
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educatloii».I Kottte eeVerely handicapped children In residential settings.* The 
cone^nBus wav/A figure of about $5, 000 per student per year. The word educational Is 
underlined to gttesB that the $5, 000 does cover the cost of normal maintenance (fo6d, 
clothing, sheteeiO and other non-educational activities that are required by the Institutional - 
tssed child. Thia ti a pqljit that could develop int^o an Important source of controversy. 

^Jhe proposed te^Ulalfion as now written states that a free education must be provideci ^ 
and win Include J^rovl^iqn by the State of non- medical care and maintenance (food, clothing,* ' 
etc). It is not clear if It is meant that the State Education Agency must bear these non- 
educatlon costa or that they can be allocated to any State agency's budget, just as long ^s^ ^ 
they are proir^^BU tip ttm ctiilA without any cost to his family . ^ 0^' 

From the point of View of the chUd and his family It makes little difference what, State ^ 
agency Is made to absotb the cost as long as it does not have to pay them. However,<^from 
the point of view of insuring that educational services keep reaching the most helpless\and - 
deprived of the sevrerely handicapped children (e.g., those with no family at all or very poor 
parents) It may wise to require that the State education agency only be made to pay the ^ 
special education costs associated with these children and have the State welfare office man- 
dated to pay any non-educational costs Incurred on account of their need for a residential 
setting. This Is because the whole effort may run the danger of becoming very controversial 
If, because of the way It Is administered, the State ends up paying the non-education fcpsts of 
handicapped youngsters from non -poor families. If the State welfare agency Is left with the 
responsibility for these non-education costs then^t is likely that some special means tested 
formula will be set up under which a more equitable distribution of the burden by Income 
class will develop. 

On the benefit side there is the possibility for both psychic and pecuniary gains* The * 
sources of the benefits are the Increased capacity for enjoying life on the part of the young- 
ster as well as the possibility of reducing the cost of supporting the youngster If he can 
learn to care for hlfi bodily and personal needs such as dressing himself, feeding himself, 
shopping for himaelf, etc. Data presented bjr Conley** suggest that the annual cost of 
maintaining a severely retarded person, oyer and above the cost of his food, clothing and 
other normal consumption expenditure, was about $3,500 In 1970. 

♦Telephone toWrvtews with Ms. Luclle Anderson (Virginia Department of Education), 
Mr. James "Ketei (Maryland State Department of Education) and E^. Makuch. 
**^Ronald W. Copley, The Economics of Mental Retardation, (Johns Hopkins University 
Press, Baltimore Md London, 1973) p. 297-298. 



-27- 



52 



FEDEtAL HEOISTEt, VOL 41, NO. 96— -MONDAY, MAY 17, 1976 



203d6 



PROPOSED iULES. 



This primarily reflects the salaries of the many attendants that are required to assist 
the severely^;'retarded person in taking care of all his basic bodily and personal needs. If 
educational/training services enable a severely retarded person to do without these 'attend- 
ants, then a cost/beneflt ratio of 1 or greater is hig^y likely. Thus, If six yjE^rs of \ ^ 
educatlcm/tralnhig are required (at $5, 000 per year) to produce this capability, and U the 
Indiyldual live^for more than IS years alfcer completing the training, then, the ratio of 
discounted benefits ($3, 500 annually) to costs will start to ekceed uidty, if we use a reason- 
aide range of discount rates • * 

Can the severely and profoundly retarded be given this capabUlty by receiving education/ 
training type service as children? Given ttoe limitations a search and survey of the child 
development literature was not feasible. Phone Interviews with a number of State education 
department specialistid elicited the opinion that they can produce this ejKect. 

Children Vuljaprable to Mis -Labeling. Tte major ciwrrent concern of specialists In the 
area of education of hancUcapped children is the negative effect that the very process of 
labeling anfl ip^ssignment to identifliUde special classes miay be having on handicapped chil- 
dren. Tpiils growing concern ha^-resulted In an acceleration of the "Mainstreaming** 
movement i.e. , the placing oT hiandicapped children in the absolutely least restrictive 
setting possible. Another effect of this concern has been to focus even greater attention on 
the Issue of mistaken diagnosis and the resulting compounding negative effect on the child* s 
life chances. ^ 

Most of the major court decisions have spell^ out in detail the type of testing, screen- 
ing and mandatory re f examination procedures tjhat must be followed by state school a^inis- 
trators in determining whether a ctiild is handicapped or not ^nd if so what type and degree 
of severity. The proposed regulation seeks to hasten the achievement of this objective in 
all states and^thiis decrease the total amoiHit of mis -diagnosis and mis -assignment ^nerated<^ 
by the system. 



*The formula for the present value of a perpetuity of $(a) per year is v 

Present Value = $(a)/l 

where 1 is the discount rate. For streams of benefits that continue fbt more than 15 
years this simple formula gives a good approxllmation to the exact value which is given by 

Present Value = $(a) E 1/(1+1) 

t=l ' . ' 

when n Is large, n Is the actual number of years that the benefit continues. 
**Hobb8, Op. Clt., Almost the entlrd book Is devoted to this issue. 
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Reductions In mis -diagnosis ai\d mlsassigninent Will field benefits In* the form of 
increased lifenme earnings capacUjy and increased life satisfaction of- the children Involved. 
There will alsb be benefits in the t^rm of savings In the cost of special education from the 
Increased amdui^ of mainstreamin^. Positive costs Will be generated by the greater amount 
and quality of j:e£lting and screening procedures that will be required. No attempt Is made 
to estimate th^se\ costs. TThey do i^ot appear to be of any magnitude thkt would become x>p- 
presslve to a 8chisx)l system. We do attempt however to get some idea of the order of mag- 
nitude of the b^neifits (deluding the! reduction In special education ^costs). They appear to 
be potentially Algp^cant and they donstttute one Important offset t6 the costs generated by 
vother parts of ms sub-part and other sub-parts of th^ regulation. 

A number lol^ fapts suggest the wldesjiread existence of mis -diagnosis and mlsasslgn- 
ment. One striking example Is provldedby the facts uni?overedin the landmark Pennsylvania 
case discussed above. B: was found that approximately $7 percent of the Instutlonallzed 
population of mentally retarded school age children scored In the IQ range between 40-75. 
Children who score In this range (and do not have any oth^r traits that make the diagnosis 
more complex ] Ike having additional types of handicapping ^conditions) ire labeled "Train- 
able'* or "Educiible" 4nd ar^ usually asslgiiedto a regu^r toubllc school s^em for some 
form of special education treatment to be delivered in a\nonV residential day school setting. 
Spme fraction cf thesdi children undoubtedly were lnstltulionallze<l because they had, In > 
a^dit\lon to a vejry low Vq score, some compounding disalblllty\ coAdltlons (e.g., severe lack 
of coi^trol of physical ripovements) so that they were not Mislabeled or mlsasslgned. How- 
ever, people charged with overseeing Implementation of the court's order* report that this 
\cailfio<( explain all of the 37 percent; Ue., some of these (thtldren were IMpproprlately 
Lssignipd to an Instltutlopal setting. \ 

i^r evidence comlps frem studies done by psychologists coWmed with the problem 
cultural bias in th\ standard IQ test and the degree to which\thls leads to the mis - ^ 
ig of non-handicapii(ed minority gtoup children. For example Hobbs reports on a 
i which the rate at which persons were being mislabeled as tet^rded were reduced 
50 percent when a^ adaptive behavior test. In addition to the IQ test, was required. 
11 of the children who changed over ^om handicapped to nonr handicapped status 
cks or Chl^cano. 

Is also some staking Indirect evidence In'connectlon with the category *'Emotlon- 
rbed. " Mary authorities In the field feel that there Is widespread abuse with re- 
[\s category. Children with no emotlotial disturbance problem but who have serious 




Th( 
ally Dl 
gard to t 



♦Telephon^ Interview with Dr. Makuch. 
* ♦Hobbs, c4rCit,, p. 29-30 
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disciplinary problems are likely to end up lalseled as emotionally disturbed. Perhftps the 
most widely cited evidence on this phenomenon is the difference in incidence of this haildi- 
cappjbig condition by sex and age. Chart 1 shows data obtained from the National Center 
for Health Statistics/ periodic survey of heatth status. ^ Note the significantly hlg^r rate 
for. boys in the early years of eleme^ary school wMch tends to disappear at the latter high 
school gradb. Some of the narrowing could be due to selection processes that take 
place vdtb age as more and more of the emotionally disturbed either recover or become 
Instutlonallzeid so that byjlie' senior year of high school only the .non-emotionally disturbed 
are left In school. Although this could probably explain some of the observed narrowing 
between age cohorts, it is not likely to account for all of it. In part it reflects mislalDeled 
^*bad boys" being unlabeled as they learn with experleace to become "good boys. " 

The Indirect evidence suggests that mislabeling and misassignment could be a signtfi- 
cantly widespread phenomenon. Is there anything more cUrect we can say on the magnitude 
of benefi^s?^ ^ exactly how much s{)ecial education outlays will fall is difficult to say, but. 
it appears that the savings could be substantial^ For example, even if we assume that only 
50,000 children will shift from residential institutions to programs in regular school sys- 
tems, an expenditure saving of $150 million per year would result. This assumes that the . 
dli^erentlal in; educational outlays between a typical residency situation aind a typical special 
education progranl In a day school setting is three thousand dollars per student, {>er year. 
. Other crude cost saving calculations will be made and incorporated in a summary analysis 
below.* 

Empirical evidence on the earnings capacity effects of mislabeling and misassignment 
is scanty^ but what exists is very interesttog. ^ There is one study reported on by Conley** 
' in which a ^oup of low IQ students from regular classes (i.e., they were not labeled MR) . 
was followed up Blmg with a groupof labeled children from both residency and special day 
programs. The stucty reported the following findings. Among those who had been officially 
labeled MR, labor force participation increased steadily with IQ level except that among 

♦A detailed stucfy oflBfe cost saving effect of moving to less restrictive settings would 
4lso b^ve to include an analysis of the possible sources of increases In expenditures 
per ^giilar pupU that might take place when large numbers of handicapped children 
are nialnstreamed. Thi$ effect would reduce somewhat the net expenditure savings 
but would not eliminate it. Also, some attention should be paid to the issue of possible 
Qon-^pecunlary costs imposed on non'-handlcapped students due to malnstreamlng handi- 
capped children. Interviews with lawyers and others specializing in the area of hand!- 

' capped Children suggest that this is not an important issue. In practice the nminstreamlng 
of handicapped children has not been observed to interfere with the education obtained by 
Qon-haBdicapped children. 

♦♦Conly, Op. Cjt. p. 193 

/' \ ^ . ' 55 
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AGE 

FIG. 4: COMPARISON BETWEEN GIRLS AND BOYS IDENTIFIED BY 
THE SCHOOL AS EMOTIONALLY DISTURBED, BY AGE 

Source of Data: National Center for Health Statistics, Series 11. #139. 

Chart is taken from Craig and McEacfaron, The Development and Analysis of Base Line 
Dfetta for the Estimation of Incidence in the Hfeindlcapped School Age Population, Stanford 
Research Mstitute, California, 1975, Stucty prepared for the Assistant Secretary of 
Educatim, OfRce of Education HEW. 
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those with the highest IQ levels, participation fell below that of the members of the pre- 
ceding IQ category. However, among those low IQ students who had not been labeled (and 
who had IQs about the same !evel as the highest IQ group among the labeled group) labor 
force participation was the hi ^hest of all, ♦ 

Another source of evidence on the effeas of mislabeltog and misassignment are the 
numerous studies of subsequent differences between institutionalized and non-institution- 
alized handicapped people. Both Hobbs and Conley cite follow-up studies that find that, 
ceteris paribus, institutionalization produces a variety of negative impacts -- low self 
esteem, excessive dependence, etc. 

It is difficult to generalize from Indirect evidence that was obtained in widely differ- 
ing purveys etc. Much more time would be required in order to do a detailed critique of 
all existing studies and to even begin quantifying pecuniary benefits. Hobbs, who is a well- 
known authority in the field and who just completed a comprehensive survey of all aspects 
of this area, concluded very strongly that even what might be called "proper" labeling and 
categorizing can permanently stigmati:5e children and can lead to a reduction In their capac- 
ity to enjoy life and earn a living. 

Handicapped Children In Need of More Resources. As noted above many States have 
already passed laws requiring that all handicapped children must be served and available 
data on trends show that over time more special education resources have been provided 
to the handicapped. 

However, according to estimates of the overall Incidence of handicapping conditions 
various gaps in coverage sttU exist. Table 7 shows the latest estimates of this gap both 
Ia the aggregate and by type of condition. We will use these numbers to make estimates 
of the gross cost Increment from extending special educational resources to all uncovered 
children. The possible cost reducing effects via mialnstreamlng and less mislabeling, are. 
brought together In the final section. The figures In Table 7 have a number of character- 
istics that should be understood before using them to estimate the gross Increase In 
expenditures. 

In each of the handicapping categories the figures for the total number of children 
(served plus unserved) are based on Information obtained from a variety of sources 
including information from national agencies and organizations, plus state and local 
directors of special education. For most of the categories the overall incidence estimates 



*Jt could be argued that much of the mislabeling effect is explained by the fact thkt mis- 
labeled children usually are from very deprived family backgrounds and that it is this 
£Eictor rather than mislabeling per se that produces the observed relation. No available 
study had tried to held this factor constimt and m&ny investigators have found a strong 
correlation between parental apathy and mislabeling. 
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TABl£ 7 

ESTIMATED NUMBER OF HANDIQAPPED 
CHILDREN SERVED AND UNSERVED BY" 
TYPE OF HANDICAP 1974-75 

t 



Type of Handicap 


Served 


Unserved 


Total 


Served 


Total Age 0-19 


3,947,000 


3,939,000 


7,886.000 


501 


Total ' 6-19 


3,687,000 


3,012,000 


6,699,000 


55 


Total 0-5 


260,000 


927,000 


1,187,000 


22 - 


Speech Impaired 


1,850,000 


443,000 


2,293,000 


81 


Mentally Retarded 
Learning Disabilities 


1,25^0,000 
235,000 


257,000 ^ 
(655 .000) 
1,731,000 


1,507,000 ^ 

(890,000) 
1,966,000 


83 t, 

(26) 
12 


Emotionally Disturbed 


230,000 


1,080,000 


1,310,000 


18 


Crippled § impaired 


235,000 


93,000 


328,000 


72 


Deaf 


35,000 


14,000 


49,000 


71 


Hard of Hearing 


60,000 


268,000 


328,000 


18 


Visually Handi9apped 


39,000 


27,000 


66,090 


59 


Multi -Handicapped 


13,000 


27,000 


40,000 


33 



Source: Same as for Table 6, 74-75 figures. The additional 
incidence factors are: LD"3.01i, Multi-H:' .06* 
Note ; The same caveats in the note to Tabl6 6 apply 
here 



♦Assumes a learing disabled incidence rate of 1.0% rather than 3%. 
See discussion in text. 
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from these sources has remained uncomfortably constant since around 1960; i.e., for 
visually handicapped, hard of he^iring, speech-impared, emotionally disturbed and men- 
tally retarded, the Incidence percentages used in FY 75 are the same as those used in 
I960.* This could lead to significant error especially for those categories (e.g., emo- 
tionally disturbed) that may have been influenced by development sitn psychiatry and pre- 
school intervention programs during the 60*s. ** 

The category 'learning disabilities" is a relatively new formal label for handicapped 
children, ft Is very controversial among students in the field. Many Investigators assert 
that there Is no objective way of ascertaining that a child has a "learning disability" other 
than to point to the results of the supposed handicap low grades In school relative to 
expectations, given the child's performance on IQ and other standardized tests. One 
skeptical researcher concludes that "children who fail in school but do not fit Into other 
special education categories also may be labeled learning disabled.*** 

Another characteristic to note is that, for the nnost part, the numbers in the served 
category Include children who are being served by private schools**** and the numbers 
for the unserved In most of the categories (emotionally disturbed however may be an Im- 
portant exception) represent children who are enrolled fulltlme Ln regular public school 
class69. For the emotionally disturbed, however, they could represent large numbers of 
children in residential institutions who are not receiving any educational services at all. 
(Members of our first group above.) 

In sum, it is likely that most of the estimated unserved children shown in Table 7 are 
moderately to borderline handicapped children, now enrolled In public schools, and spend- 
ing their fiill time In regular classes. They are receiving no attention In a resource room, 
nor are they spending part or all of their day in special classes or buildings. Thus, the 
cost factors with which to multiply the unserved numbers in Table 7 should be ones that 
represent special education for a moderate to mildly handicapped child. 



*See the notes to Table 6. 
**Ongolng research at the Stanford Research Institute Is attempting to explore the use- 
fubiess of the National Center for Health Statistics survey for estimating the incidence 
of certain hancUcapplng conditions (see the citation to Chart 1 above). However, there 
are stUl many unresolved problems with using this survey to guide educational policy 
(as opposed to medical care policy). 
***Hobbs, Op, Cit. p. 80-81 
****Most states now provide some form of partial reimbursement to parents who place 
their children In special private schools (or at least the state will keep records of 
• all the hearings that were held In connection with parents' desires to go outside the 
' public systeirn). These generate records which each state searches when it Is sub- 
mitting lt9 annual estimates of children being served. ^ 
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The only available cost factors based on a systematic and identifiable sample of 
schocdjs were those done by Rossmiller, Hale and Frohreich in their well knxJWn 1969 
study for the National Education Finance Project.* They present excess cost estimates by 
type of handicapping category for a sample of "outstanding" school systems, l.e,, ones 
^ which were selected on the basis of a panel of experts saying that they had e>templary 
special education programs. Unfortunately, they did not present any analysis of their 
cost factors by severity of handicap within a type category. However, they did present a 
detailed narrative disii^sslon of tWie programs In each of the systems they served and there 
was variation in types of programs offered within a handicapping category. At any rate 
their published data allow for selecting excess cost factors along a range from^ high to low. 

Table 8 contains various estimates of excess coat multipliers to apply to the numbers 
of unserved handicapped children in Table 7. Although these cost estimates are based on 
one of the better known studies in this field, they still suffer from a number of conceptual 
ambiguities that make them difficult for us to utilize. 

For example, the authors make clear that they obtained all of the components of their 
per pupil cost factors on the basis of full -time equivalent average daily memt)ershlps. 
Thus, the school districts surveyed were asked to allocate a handicapped students' time 
to both regular classes and special classes il, in fact, he did not spend all his time In 
speciaL classes. However, in their summary tables, the authors only report the figures 
that would be appfllcable j^or a "full-time" special education student. They do not report 
what fraction of his time a typical special education student (in the cttstricts surveyed) 
actually spent in a special education setting. To use their reported excess cost factors 
as they are we would have to assume that our typical unserved handicapped child will 
require a program delivered entirely in a separate special education setting (either In a ^ 
separate classroom in a regular school buildfng or a separate building). We did assume 
this for our "high side" cost fiactors. For our "low-side" cost factors Ye.assumed that " 
the typical unserved student would spend 1/2 of his time in special educational "^tettlngs and 
1/2 In a regular setting. We computed a simple average^ of the per student cost of a full- 
time special education student and that of a regular student that were reported by Rossmlller 
et al.** 

t 

There are a few other selfious problems with utilizing the factors reported in the 
Rossmlller study. The rather high figure they report for physically handicapped probably 



♦Rossmlller, Hal6 and Frohreich Educational Programs for Exceptional Children: 
Resource Configurations and Costs, National Education Finance Project Special Study #2 
Department of Educational Administration University of Wisconsin, 1970. Tables show 
tog the per pupil cost Indices. 
**Thls a$sumes. Inter alia, that there are no dfseconomles of scale involved as we move 
from a full-time special education mode to a part-time one. 
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TABU e 

SPECIAL EDUCATION EXCESS COST FACTORS 
BY HANDICAP? INC CATEGORY 



Tf^e of Haadicap 


Cost 


Index 


Asoimt of Excess 
Cost per pupil. ($) 




-Ifljll 

cost 


LOW ^' 
cost 


nign 
cost 


LOW 

^ cost 


Speech lapaired 


1.2 


1.1 


$200 


$100 


Hentally Retarded 


2.0 


1.5 


® $1,000 


$500 


Learning Disabilities / 


2.1 


1.5 


$1,100 


$500 


Emotionally CHsturbed 


2.8 


1.9 


$1,800 


$900 


Crippled and Other 
Impaired 


5.6 


2.8 


$2,600 


$1,300 


Deaf 


3.5 


2.2 


50 0 


$1,200 


Hard of Heating 


^ 2.0 


1.5 


$1,000 


$500 


Visually handicapped 


3.0 


2.0 


$2,000 


$1,000 


Deaf/Blind or other 


2.7 


1.8 


$1,700 


$800 



Nulti Handicapped 



♦This is the ratio of the total cost (special education expenditure plus any 
regular education resources) used to educate a handicapped child to the total 
cost of educating a non- handicapped child. 

•^Derived by multiplying the quantity (cost Index -1) by $1, 000. $1. 000 was 
used as an estimate of the countrywide average expenditure per pupil In regular 
Instruction. The National Conference of State Legislatures reported that In 
1975 this figure was $1. 163. 3ee their study of State Speclail Education 
Ptnaoce. p. 8. ^ 

Source: The cost Index ratios are from Rossmlller, Hale and Frorlch, 
Educational Programs for Exceptional Children: Resource 
Confi^ratlon and Costs. National Education Finance Project. 
(University of Wisconsin. 1970) . The high side ratios are the 
median values of the ratio as across all the districts in their 
sample. This Is considered ' high" because of the probable less 
severe nature of the currently not served group. The low side 
estimates are explained In the text. 
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contains a structural building component that we have already accounted for in estimating 
the cost of the building accessibility subpart, Another problem is the relatively low cost 
fector for the multiple handicapped group. This probably reflects the particular mix of 
severity levels among the handicapped that existed in the surveyed schooj districts at the ^ 
time of the study. In short, the reader must keep all these shortcomings In mind in assess - 
tog the validity of our cost estimates. 

Table 9 contains estimates of the gross Increase in expenditures required to reach all 
children currently classified as unserved. They range from high to low because of varia- 
tion In the cost factors used, because of 'drying assumptions about the exact number qf 
unserved children with learning disabilities, and because of the age range assumed to be 
covered. 

At one extreme fhe gross cost increase may only be $1 .3 billion dollars per year (or ^ 
48 percent of what we estimated was actually spent on special education resources for, 
coveted children In 1974-75).* This estimate assumes that the low side cost factors are 
relevant, that only school age children are covered and that a 1 percent Incidence figure 
for Learning Disabled ISsUsed rather than the current official 3 percent figure. At the high 
extreme the gross cost Inisrement Is $4.8 billion dollars per year (or 155 percent of esti- 
mated current expenditures). Thlis estimate assumes that the hlg^ side cost factors are 
relevant, that the target age rangi^ Is 0-19 and that the official 3 percent incidence for 
Learning Disabled prevails. ** , 

We have Ignored the effect of shifts of already served children between partially 
reimbursed programs (under which a hancHcapped child attends a private school or Inst I* 
tution) and ones that will be fully funded by public funds. At this time almost all states 
have some form of partial reimbursement scheme under which parents can obtain at least 
part of the cost of placing their child In a non-public special education school or Institu- 
tion. In some states thje parent Is tree to choose between "free" public and partially 
reimbursed private (e.g., Maryland up until very recently), while In others the partial 

♦Whether or not the specialized resources being supplied to already covered children are 
adequate is also an Issue. We have not addressed this because data on actual expendi- 
tures in 74-75 are not yet available. If we assume the figures we estimate are In fact 
adequate (which does not appear iMreasonable; since we used our "high-side" cost factors 
to generate them) then we are underestimating gross cost Increments If actual 74-75 
expenditures are below them and overestimating if the reverse Is true. 
♦*The high side age range assumption Is not consistent with the regulation as written. The 
regulation states that until 1978 the required age range coverage for handicapped chil- 
dren is the same as each state requires for its non-handicapped children. By 1978 the 
required range expands to 3-18 and by 1980 to 3-21 . However this extension Is oply 
mandatory l,f the state does not have a specific law prohibiting extension beyond 6-18. 
Also the definition of the category Learning Disabled In the regulation Is very narrow 
and It will probably preclude use of an Incidence factor as large as 3%. 
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1«lmbursement optlq^n is only allowed when there are no public facilities available (e,g,, 
Virginia at the present time). In phone intervie\vs with special education specialists in 
both Virginia and Maryland the latest data on the\fraction of all special education that 
came under partial reimbursement was obtained. \ The fraction (f6r the non-residential 
. sector) were very small 1,8 percent for Virginia and aboO^t 3 percent for Marylajid, * 
(The reimbursement program in Maryland is slightly more generous than In Vlrgmia,) 
Thus the net impact of this omission on our gross cW estimates will not be significant. 



Before we turn to a consolidation of our cost analysis for the three gnroups we 
briefly conunent on the benefits that can be expected ftrom the ad(MtlonalV*¥e6Paj 
this point we have considered the evlcjence on the eammgs capacity effect&^f reducing 
mislabeling and mlsasslgnment. The same authors whb stress theXlmportanbe of this 
ikctor (e.g., Hobbs) also emphasize the Importance of not going tooXfar in the \irection 
of avoiding all labeling. They str^^ss that there are type^s of childrenVnd handlcW)ing 
concMtlons that can benefit greatly from the thoughtful application of higsh quality s^^cial 
education programs. \ \ \ X 

LMfortunately foj: the two most ibiportant (In terms of numbers) categ^le$ of unserved 
children emoCionally disturbed aii4 learning disabled --no hard evidence\)n Earnings 
ca^/Zcity effects could be located In a ^hort time f^me, Onl>\/or the mentally retarded 
there readily available findings. \^ ^ 

Conley** reports th^t shortly after terVhlnatlon f^om State w>cat\onaI rehablMtatlon 
programs youiig, mentally retarded adults who have been recorded as 'rehabilltatVd ' 
(which means they have successfully completed the tfaijilng course^ and have been placed 
In a Job) were earnii^g hourly rates of pay ^^bout equal to that observed among general 
samples of mentally retarded Individuals of the same age and severity category. Further, 
Conley believes that "A -priori we would expect that the avera^ UfetiW.protluctivity of 
retarded rehab^lltants v)^ld be less than our estimate for ret^rd^d workers generally 
since the very fact of retl^rall for vocational rehabilitation Is a^ manifestation of some voca- 
tional difficulties." On thl^s basis Conley**** concluded tlmt vocational reWblUtation 

*Ms. Luclle Anderson, Virginia State Department of I^chJcatio\j and Mr, J^mes Keim, 
Mia ry land State Departmeirt; of Education 
Conley, Op. Clt. , pp. 284-?8'9 ^ 
***lt Is important to note that th<? validity of the direction of the selectivity bl^s that Conley 
assumes Is crucial to th6t credibility of his estimates. To a non-specialist in this area 
its validity is not intuitively 6bvious, Indeed a recent survey of all published benefit ^ 
co§t studies of vocational rehabilitation concludes that it is not possible to 9onclude any- 
thing (either positive or negative) about the earnings effect of vocational rehabilitation 
training. (John Noble, "Economic Analysis of Rehabilitation Benefits: Can the 'State 
of the Art' Conclude Anything About Priorities, '* Paper Presented at the AnnuaLMeeting 
of the American Association for the Advancement of Science^ New York, jAn 26-31, 1975 
Overall time constraints precluded anyXadditional work oh.this issue, / 

• V • / 
"if ^ N ; " ■ 
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training had had an effect pn the earning^ capacity of the'mentally retarded. CaUlng on Ms 
previous work relating to all rehabllltantis (both mentally rkarded and other disabling con- 
ditions) Conley comes to a 'reasoned guedfi" that about 50 percent of the observed post pro- 
gram earnings of retarded reliabllltants c^n be aWrlbUjted to the vocational rehabilitation ^ 
training. On these assumptions Conley Is kble to\shov> that th^ dollars spent on vocational 
tehabllltatlon training for mentally retarded youeg^ mert are ally recouped In the form of 
Increased future earnings. \ 

\ V 

What Is the significance of this fU^ctog? \i^or th^ category Mtentally Retarded (MR) 
ilone it would appear highly relevant. The higher quality MR proWams dedcrtbed by 
Yos^miller et. al., all consisted of. very up-to-date vocational eddcatlon training type 
smi^tions. However, for the other two major sources of cost increase emoClonally 
\ d^urbed and learning disabled there is less^ certainty. The philWen involved in thes? 
\ \ ciitegorles may have a totally different Set of ability /motivation problems than MR chil- 
\ \dremdo so that ttie apparent success of special education with the one group does not inciply 
\ Wcceiss with the other.- rfowever, the data we present in appendix A on the Interaction \ 
between the earnings effect of disability and the leyel of education attained, suggests that 
reh^^blktatlon type resources might have large effects on eammgs capacity. 



Su 



inrt^r^ and Alternative Phase -In Strategies 

lysis has identified two sources of cost increase frnd one of cdst decrease that 
will beVasi^clated with attaining the goal of free, adequate and appropriate education (in the 
least t|^rtptlve setting possible) for ill l^dlcapped childrei^ 




trainiiijg ^er^i 
tally ijet^ 



^o^Hs^ce of cost increase Involves extending the dellvei^ of some form of education/ 
:e$ to all severely and profoundly handicapped youngsters (primarily the men- 
id Wifd the errtsOtlonally disturbed), the so called "0-hased reject policy." This 
cost Win c^i^pen^ |on how many are currently not being served and the educational cost per 
.child M xle]»erM^ the services in an institutional setting. Above we noted that exjpert 
opiniJn putskhisWr pupil cost at about $5, 000 per year. The number of these children 
could] range InyAvlere from 50, 000 to 500, 000 given the vagueness of existing dat^ 
We separatec^Ofu|: Ihls sourpe of cost Increase from the main body of our cost analysis be- 
cause of the oW corppelllng nature of the situation these children are In. Mso, we 
showted that ln\(|klirion to purely humanitarian benefits It was possible that pecuf^ary bene- 
fltsi fin t'he fonS ioKrtdu^^ maintenance costs) might be forthcoming if the trainln^re suited 
in liicreased at4(ity\Vcope with the simple tasks of everyday existence, 



The other sti^rce M cost increase extension of free services to all the moderate 
i(/ mildlly handlSppel^^ now being served was analyzed in terms of a few parameters 

the results ^i|marlL^ In Table 9. The categories In the Table suggest a number of 
fesible areas ift^ — e.g., the costs of increasing the age range to cover 

punger and youHgetf\ chil^en should be balinced by, increased benefits; considerable 
i^ught a:nd stMdy slS^uld given to the estimation of prevalence rates for the Learning 
Is^bled categoityj et 

.40- 
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We stressed the "gross" aspect of these cost Increments be>cause the regulation is 
expected to have offsetting cost decreasing effects yia the reduction of mislabeling and 
misassignment and the integration of phy^plcally handicapped children allowed By the 
greater building accessibility provided by subpart g. Precisely how large these offset 
factors will be cannot be determined without an elaborate study.' Some crude calculations 
might be suggestive of possibilities. We noted above that a shift ol 50, 000 youngsters 
from residential to non- residential apecial educational setting could save around $150 mil- 
lion a year. If we also assume that^O percent of all the mentally retarded, learning 
disabled and emotionally disturbed shift from special education day schlpol programs to 
full-time regular settings then this could reduce costs by $235 million more. (This assumes 
the "low-side" c6st factors in Table 8 are relevant.) The combined effect is to redute the 
low-side gross Increments In Table 6 by $38S million. If we assume that 50 percent of 
the MRs, LDs and EDs are shifted Into full time regular settings then the low-side offset 
factor ri^es to $740 million. We also esflm^te'an annual savings of $65 million from Inte-^ 
grating physically handicapped children. * 

In concluding this section of the analysis it is Important to briefly note„the implications 
of the dynamic dimer^sioft of the situation just how rapidly should the SEAs and tuEAs be 
-pushed toward the objective.' PL 94-142 contains a definite time table, while the proposed 
regulation ,does not. In, any event it should be ^recognized that incj-eased rapidity of attain- ■ 
ment is definitely not a free-good --it vfill raise the overall cost associated with attaining 
the objective. The major source of bottlenecks would appear to be specially trained nian- 
power. These bottlenecks can Influence costs and benefits in two ways. First, the low 
tjuallty of hurriedly put together programs (along with the bad feeling generated between 
federal and local officials) can hurt morale and possibly keep program (Quality below the 
optimum level long past the time at which a slower approach would haVe had the objective . 
in place and at a much higher quality level. Secoiid, it will simpily cost more in terms, of 
scarce resources used up to get to the objective faster e.g., teachers will have to \^ojf\< 
overtime to train special education teachers; people with related skills in other areas will 
have to be- induced to enter special education as a career, etc. 

On the other side it is also clear that increased totat amounts of benefits are lil^fely to 
flow from attaining the goal at an earlier date. What is important here is that the imple- 
menters of the policy be keenly aware of these trade-offs and remain as flexible as possi- 
ble with regard to enforcCng target dates while at the same time not letting school districts 
use this flexible stance to avoid compliance Indeflnttely . * 



*We estimated that there are about 250, 000 physically handicapped youngsters receiving 
special education resources (Table i5). We also estimated that the excess cost incurred 
per student^ served Is $2, 600 (Table 8) . If we assume that 50, 000 of these children wi|^l 
be shifted to regular buildings for their regular education and that this reduces the aniAual 
cost of educating them/Biy $1, 300, then the annual savings would by $65 million. 
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V. HIGHER EDUCATION (Subpart E) 

The major ejcpen^e Imposed on Instttutionjg of higher education by this regulation will 
be the cost of complying with the requirements of Subpart C on building accessibility^, It 
is not expected that Subpart E, * which requires nondiscrimination in recruitment admis- 
sions and provision of courses and non-curricular services, will Impose any significant 
additional costs. 

The estimates of handicapped children in table 7 suggest that In any year no more than 
200,000 college aged handicapped people are enrolled In degree granting institutions of > 
higher education, and this amounts to less than 2% of their total enrollment. ** After con- 
sultation with groups within the Department, It was concluded that none of the requirements 
of Subpart E will Impost any substantial amount of costs on (he recipients. And even if 
costs were to rise to a nprceptlble level, they would be balanced by benefits from the tn^^^ 
creased earnings capacMy of those additional hancfflcapped individuals who earn college 
degrees. 

Non-Accesstblllty Provisions >- - 

Section 84.44(b) Is concerned with course examinatjlon procedures for students with 
Impaired sensory, manual, pr speaking skills, ft requires recipients to provide methods, 
of assessing the academic achievement of such students v^lch Insure that the student's 
grades reflect his acjllevement, not his handicap. Thus, blind students must he allowed such 
alternatives to r^;ular examination procedures as take-home examinations, the use^f a 
reader, or, in the case of an essay examination, the opportunity totranscrlbe the quMtions 
toto bralUe. ^ ; 

Paragraph (c) of section 84.44 provider that a recipient must ensure that no qualified 
handicapped student with Impaired coi4in>unicatlve skills be denied effective participation 
in its progtam because of lack of necessary auxiliary educational aids. (IncUvldually pre- 
scribed or general purpose aids epch as eyeglasses or wheel chairs are not, of course, 
Includeci^. In miny cases, this pfbvlslon will not Impose any additional ftnanclal burden 

♦Subpart E generally follows the Etepartment's Title DC regulation. 
♦•Of the 6.6 million handicapped chlldr^ (6-19) in table 7 we assume about 2.0 million 

will have both the potential for college «ittendance and require some accommodation. 

This assumes that all the mentally retar<kd will not Ipe qualified and also that all those 

qualified among the speech Impaired will. n<it require any accomrrlodatlon. Of the 

remainder, we assume that all persons In the physical disability categories will be 
# qualified and that about 1.3 million of the learning dlsabiedWd emotionally disturbed 

will qualify. We then assume that 1/3 of the qualified wllj ciraose to go on to college. 

This means that an age cohort 6-19 will yield about 200, 000 at;tendees aged 18-24 

daring atoy given year. 

67 . . 

-42- 



KDltM ilOISTIi, VOL 41, NO. 96---MON0AY, MAY 17, 1976 



PROPOSED RULES ^ 20861 

because the aids are provided by vocational rehabilitation agencies. Where such Is not the 
case, howeyer, the responsibility for providing auxiliary aids or their equlyajtent Is borne 
by the recipient. For example, if a deaf student Is unable to obtain the Services of a clasfi- 
room interpreter from the vocational rehabilitation agency, the recipient Is responsible for 
providing an interpreter, a written version of class materials, or the opportunity to pursue 
Independent study* Aids and sdfvlces can often be provided at minimum expense by making 
them available In the recipient's library or other resource center. Comments from within < 
the Department contained no estimate of the cost of this requirement. However, It le not 
believed It will, be substantial as long as enforcement is done In a manner which allows 
flexibility. In iheans of compliance. 

Section 84.45 prohibits discrimination In the provision of student housing. Additional 
costs Incurred in making a portion of the university's own housing accessible are Included * 
in the estimated costs of a'fccesslbiltty In section ni of this statement. No additional costs, 
except Insignificant administrative expensle^y are anticipated from the requirement that 
recipients ensure that non-campus housing Irii, as a whole, offered In a nondlscrlnilnatory 
manner. 

The provision of health services without discrimination onlthe basis of handicap, 
required by section 84.46 (a), may, in some IjJistances, impose mijnor additional costs. , 
While this section does not require treatment foi^ special handicapping conditions, some 
types of handicapping conditions do result In a gil^eater than average need for routine 
health care. ' HoweVer, because'the proportion of^such students in kny student body is 
quite low, any cost increase shpuM be easily absorbed by the lieclpients; that is, the 
average per unit cost of providing health services so all students should not rise 
perceptibly. \ ^ 

Paragraph (a) of section 84. 48 ptohibits discrimination on the basis oT handicap m 
the provision of physical education courses and athletVcs. A recipient who has an 
athletics program must operate the program so that handicapped students are afforded 
an opportnnlty to participate in comparable activities. \Only minimal accommodation ^ 
should be necessary for oomplianbe. Because of the great variance in both types of 
handicapping conditions and in types of athletic activities, there is probably no halidi- 
capped person who cannot participate In at least one existing type of activity. At most,- 
minor modifications equipment would be necessary. ^ 

Thus, as stated in the introdiictpry paragraph, increases in expenditures to instl- ( . 
tutions af higher education necessitated by this subpart are^ot expected to be significant. 
Those connected with modification of a sufficient number of existing buildings to comply 
with the requirement of program accessibility m^y be significant and these costs are 
covered In isection III of this statement. 
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Beneflta 

In appendix A, evidence Is presented on the very strong interaction between the level 
of formal education attained and the size, of the effect of even severe dlakbiltfy on earnings \ 
capacity (see table A -8); Although these data refer to a group, disabled veterans, who 
obtained their disability after becoming young adidts, the implications for the effect of 
education should also apply to physically dii^bled persons who are either bom with the^ 
condition or have an accident very early in life. Again, one can only conjecture about the 
possible .magnitude of the benefits from this source. 

1970 Census data show that only 3.3^ of persons aged 18-44 who reported that they 
were severely disabled* had attained a college degree or more. Other tables froqi this 
same source show very low reported labor force participation and annual earnings for 
this same subgroup of severely disabled persons. U we assume that the percentage of 
this group who finish college will increase to 6.0% and that college graduation increases 
the annual earnings of a severely disabled worker to that of the average partially disabled 
worlcer, then the annual flow of benefits from this source would eventually rise to about 
$100 mlll|ipn.** Enhanced educational opportunities can also be e3q>ected to increase the 
annual eamtogs of moderately and mildly handicapped persons, although the earnings 
increase will not be as. great as with ^verely disabled persops, many more peretons wiU 
be affected. / / . 



K 



*The lieverely cUsabled reported in the 1970 Census were those individial^ who ^said 
that their ^disability keeps them from holdjkg any Job at all. (See appendix A.) 
^*Jt will take a number of years for the edu< national attainment of the entire stock of 
severely disabled persons 18-44 to rise to that of 6.0% having college de|^ees. The 
total number involved is about 22, POO individuals who wlU be eanUng abdut $4, 500 
per year more on account of having gotten a college degree. After 10 years about 
half of the (100 million flgure will have been reached. 
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VI. HEALTH AND Social services (Subpart F) 

/ 

Subpart F prohibits discrimination on the basis of handicap In the provision of health 
and welfare services, Connri^ents solicited from within the Department suggested that 
Subpart F will not have a substantial effect on the cost of providing health and social serv- 
ices. This Is because these service systems are already structured to permit the par- 
ticipation of handicapped clients • 

Although the requirements' of this subpart may, in a few cases, necessitate tnttlal 
additional e^qpendltures for staffing or equipment, such cases are of minor proportions ^ 
They should not require any substantial operational changes In existing health and social 
service systems. Moreover, to safeguard against imposing overly burdensome require- 
ments ^specially with respect to small providers of health and social services, this sub- 
part allows such jEactor^ as the size of the r^clplent'B program to be considered In 
determlnfic^ the appropriate corrective action tolbe taken by recipients. The flexibility 
thereby Wilt Into this mi^^rt should fyrthex: minimize Its cost Impacit, 

The provision relating to the education of , per sons Institutionalized because of handicap 
may also necessitate initial additional expenditures. These expenditures are^ however, 
included in the estimates contained In Section IV of this statement. 

The subpart also requires recipients to compensate a handicapped pq^tlent who per- 
forms work which Is either non-therapeutic or for which tlie Institution would otherwise 
have had to hire an employee..., Since this provision does not force recipients to use the 
labor of the handicapped, any outlays that are Incurred can be assu^ned to be povered by 
economic benefits obtained by rec^lplents* 

The alternative to this provision Is to permit the recipient to utilize patient labor 
without compensation^ Although this alternative would lower the costs^rcompllanqe It 
has been held to be unconstitutional (see Souder y, Brenner , 367 F. ^pp. 808 (D. D.C. 
1973) and, as such, cannot be considered an actual alteinatlYe to the compensation ^ 
provision as drafted. . . 

\ ■■ .„ :. : ■ ' ; 

*Note again that the costs associated with mak}n^Byil3lng8 accessible have already been 
covered In Section in. , - . ' « 



-45- 

70 

gl^l^" FSOeHAl REGISTiER, VOL 41, NO. 96— MONDAY, MAY 17, 1976 



20364 



PROPOSED RULES 



yn. SUMMARY AND CONGLUSIONS 

We have analyzed in s6me detail the costs and benefits of the three major subparts 
of the regulation .that cover employment practices, building accessibility and the provision 
of elementary and secondary education. We found that in all cases there was evidence 
for pecuniary benefits that provide substantial offsets to the pecuniary cost involved • I 
^ Mdeed, even if non -pecuniary benefits are not added, the balance of benefits and coats 
appears in favor of implementation of the regulation. 

The nature and quality of the evidence on benefits varies considerably. In some 
cases, it is more straightforward and convincing than in others, as in ^he case of cost 
reductions due to shifts to less restrictive settings. In others thq empirical evidence is 
very ^arse, but what there is, is highly suggestive, as in the case of benefits from 
eliminating discrimination in employment, and the benefits from reduced mislabeling and 
the improved quantity and quality of special education. 

By far the most substantial source of cost increase corfies from the extension of 
special education to all handicapped children not now served. We estimated that the 
annual groiss cost increment couid fall anywhere In the range $4,8 to $1.3 trillion, depend- 
ing on assumptions about cost factors. Incidence of the condition "Learning Disabled", and 
the age range of the children covered.* The two other sources of possible significant cost 
increase are building accessibility and cpmplying with the reasonable accommodation of 
subpart B. On the basis of our analysis it is doubtful that the additional annual cost from 
these two sources would ever exceed $100 million.** 

If we take a simple average of our high and low side estimates for special education 
(i.e., $3. 1 bUUon) then we estimate that these three sources together would create about 
$3.2 biUilbn in ajmual costs. What magnitude of annual pecuniary benefits do we estimate? 
In our analysis of subpart D we estimated that as much as $800 million per year in special 
education e^qjenditures might be saved because of shifts to less restrictive settings and re- 
duced mislal^eling of non-handicapped children. In the section on higher education, we 
estimated that the aggregate annual earnings capacity of the handicapped workers would be 



*This range is slightly upward biased because of our treatment of very severely handi- 
capped children in institutions. Since we analyzed this group separately (see ^scusslon 
on pagS 40) we should net them out of our calculation of the annual gross costnncrement. 
We have already assumed that these costs will be balanced by the special benefits in- 
volved. However, since the exact number of these children Is not known we have not 
attempted this refinement. 5. 

'*The total cost of making existing buildings accessible was estimated at about $350 mil- 
lion. This is approslmately equivalent to a perpetual annual cost of about $50 million. 
We estimated (appendix A) that perhaps 'a million disabled workers would be covere<^ by 
sub^rt B. Even if we assume that the reasonable accommodation provision wquld result 
in an expenditure of $100 per year on one-half of them (which Is probably an overestimate 
of numbers that would require special resources) that would only come to another $50 



iiiillllon. 
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Increased by $100 million on account of the Increase In college degrees among them. In 
our analysis of Subpart B we estimated that the elimination of employment discrimination 
might add as much as $1 billion to annual benefits. Thus a conservative figure would be 
$500 million. At this point benefits total to $1.4 billion, still $1.8 billion short of annual 
costs. We have not yet put a dollar amount on the Increase In earnings capacity from the 
reduced mislabeling and the Increased coverage of special education. It Is likely that at 
any point In time at least 3 million Individuals In the adult labor force were once handi- 
capped children. Assume that on account of the achievement of full coverage and better 
labeling, about 1.5 million of them have their earnings capacity affected. If we further 
assume that on the average they aU earn $1000 more per year, we then have another $1.5 
billion In annual benefits, leaving a pecuniary cost deficit of only $.3 billion per year to 
be balanced against psychic benefits. This Is the reason for our above conclusion on the 
near favorable balance even without adding In psychic benefits. Table 10 summarizes the 
above calculations. 

TABLE 10 

SUMMARY OF ESTIMATED ANNUA L PECUNIARY COSTS 
AND BENEFITS FOR ALL SUB-PARTS'^ 





(Billions of dollai^s) 






Sub-parts 


(1) ^ (2) 
Costs Benefits 


(3) 


Employment practices 


.05 


.5 


-.45 


Program apcesslbllity 


.05 


b 


+.05 


Elementary and secondary 


2.3*^ 


1.5 


+.8 


Higher Education 


N.E. 


.1 


-.1 


Health and Social Services 


N.E. 
2.4 


N.E. 


N.E. 


Total 


2.1 


+.3 


^For the parts other than program accessibility only non-accesslbUti 


ty^osts are Included. 



^Benefits from program accessibility are Included In the amounts for the other sub-parts. 

'^Thls Is the average net Increase (4.8 - .8) + (1.3 - .8)/2, where .8 Is the reduction in 
cost due to shifts to less restrictive settings. 



This Is before allowance for the effect of existing laws. See below. 
N.E. = Not estimated, assumed to be negligible. 

i 
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In using our analysis of overall benefltB and costs the reader should keep In mind a 
number of factors that, although possibly significant to decisions about the Impact of the 
regulation, are not highlighted by our analysis. 

First, our estimates of costs and benefits measure only the "net" Increment either in 
output gain (benefits) or resources used up (costs). They do not cpver what economists call 
transfer and distribution effects. One important transfer effect in this ca§e would be the 
(possible) reduction In Income maintenance payments brought on by the Increased earnings 
capacity of the handlaapped. This effect Is not added to. benefits because the amount of 
saving to taxpayers is exactly balanced by the reduction in benefits of those who had been 
receiving the Income maintenance payments. However from the taxpayers point of view It 
can be a significant consideration. Similarly an important distribution effect of the pro- 
posed regulation is reflected in the fact that the great bulk of the costs fall on state and 
local governments while the great bulk of the benefits accrue to private citizens handi- 
capped persons. 

Second, as already noted, this regulation duplicates gind supplements to a substantial 
extent existing law. It would not be unreasonable to argue that, say, 50% of the elepieritary 
and secondary education effects and perhaps 25% of the remaLader are properly attributable 
to existing laws. While it would be unrealistic to attempt to "fine tune" the estimates In 
Table 10, the final judgment on the effects of the regulation would have to be that both 
costs and benefits may be substantially below two billion dollars annually. 

Third, there is one omission from the analysis that is perhaps worthy of note. No 
attempt has been made to estimate afeparately administrative and related costs.of comply-' 
Ing with Its procedures (e.g., public notice, creation of new tests, preparing compliance 
plans, and the like). While such costs are certainly far smaller than the costs of provid- 
ing services, they may well be in the range of tens of millions annually, ft can be expected 
that public comnieats on the Notice of Proposed Rule-making will provide a basis .for any 
changes necessary to assure that such costs are held to the minimum hece&saxy tp effectuate 
the substantive requirements of the law. 

Finally, although we conclude that ffie regulation should be implemented, we do urge 
that consideration be given to some of the details of coverage, wording, and the dynamics 
of implementation. In particular we have highlighted the following areas: wording and 
^ content of the "reasonable accommodation" provision; precise coverage of the handicapplnf; 
category "Learning Disabled;" decision on which agency of the State government should 
bear the non-educational costs of institutionalized handicapped children; the type and degree 
of flexibility In enforcing compliance and alternative timing and phase In strategies. 
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APPENDIX A 

DLSABILITY, DISCRIMINATION AND EARNINGS: A SURVEY/ANALYSIS 

Tables I -A through 4 -A show dau from the 1970 Census of Population on the numbers 
and characteristics of the disabled. The 1970 census asked the following question on dis- 
ability: "Did you have a health or physical condition which limits the kind or amount of 
work you do?'' 

Mapy disabled Individuals do not consider themselves limited In the amoirnt or type of 
work they can do, so that the numbers in table 1 und^state the number of disabled individ- 
uals that will be potentially eligible for protection under the proposed regulation. Data 
from the National Center for Health StatisticsWggest that the number of adults with a 
disability is well over twice the number that responded to the 1970 Census question.' 



However the disabled individuals reported inVhe 1970 Census ma)H5e^ore relevant 
for analyzing the impact of the proposed regulatlojk This is becaus<if the disabled Wrk ers 
who will be nnfost helped by the regulation- -those wh^are now suffering ftom empjciyment 
discrimination- -may make up a larger fraction of thenndividuals covered by the Census 
than they do of the total population of handicapped individuals . ^^^^^ / 



How many disabled individuals will have their earnii%s levels increased on acdgunt 
of the regulation? One can use the numbers in table 1-A and some additional assumptions 
to get a rough idea. For e'^cample, ^ne possible set of assumptions and the corresponding 
estimates would be the following. - . '^^ 



♦Wilder, Charles S., Prevalence of Selected Impairments, United States 1971, DHEW 
Pudblication No. (HRA) 75-152^6, National Center for Health Statistics, May 19,75. * 
♦♦Either of two conditions could produce this result: (1) the probability of experiencing 
discrimination was (as of 1969) positively correlated with severity of disability and/or 
(2) the experience of job discrimination Increases the probability that a disabled individual 
will answer "yes" to the Census question. 
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EMPLOYMENT STATUS AND EARNINGS IN 1969 
BY DISABILITY STATUS, MALES 18-44: 
UNITED STATES 1970 



Employment status and earnings 
in 1969 



Disability status: 

(1) (2) ^ (3) 

Non-disabled Partially disabled (2) 

(1) 



Employment status: 

Total labor torce (000) 28, 689 

Percent In total labor force 90.3 

Total employed (000) ^(>, 886 

Percent civilian labor force unemployed 3 . 7[ 

Earnings in 1969: 

Mean earnings of thpse with earnings $7, 539 

Percent with earnings 95.3 

Overall mean earnings ■ $7, 185 



1, 811 
89.2 

1,735 
5.7 



$6, 065 
93.3 
$5, 659 



.987 



1.540 



.804 
.979 
.788 



Source: Same as table 1, 

Census tables 4 and 9. 

Assume that only the partially work disabled under 55 will have their earnings increased 
by the regulation. Also assume that only 1/2 of the partially disabled fema.les under 55 
would be affected in order to adjust for the sex i^erential in labor force participation. 
Finally, since State and Local Government and iledical and Health Services, which con- 
tain most of the grantees covered by the regulation, provide approximately 20 percent of 
total employment, assume that estimates can be made ^ multiplying combinations of the 
numbers In table 1 by .20 .* 

These assumptions lead to an estimate of 833 thousand for the number of disabled 
workers that will have their earnings affected by the proposed regulation. M pne includes 
all those under 55 (both partially and totally work disabled), the estimate wUl rise to 
1.2 million; if we use a factor of .3 rather than .2 it also rises to 1.2 million, etc. 

It is not clear If those who reported themselves as totally work disabled will be helped 
by the regulation. Almost all of these individuals reported no work experience during 1969 

♦Since the regulation a'lso applies to subcontractors of covered grantees, a percentage 
greater than '.20 is probably more appropriate. The fact that state and local goverjiments 
also have a disproportionate number of "mental jobs" also Indicates a factor larger than .20. 
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(compare columns 4 and 5 of table 1-A). On the other hand almost all of them reported 
that they had had work experience at some time previous to 1969 (compare columns 4 and 
6 in table 1-A),' .Cleajrly some <rf these ludivlduaJjB will be In a poflltiLon to be helped by the 
regulation as they recover somewhat from their conditions with time and rehabilitative 
services. However, it is not possible to conjecture, even roughly, how many tliis will be. 

• , TABl^E 3-A 



OCCUPATIONAL STATUS BV DISABILITY STATUS 
FOR EMPLOYED MALES 18-44 
UNITED STAGES 1970 ' 





(1) . 


• (2) 


(3) 


Percent distribution 


Non -disabled Partially disabled 




Total , ■ 


- 100% 


100% 




Pro|., teqh. and kindred 


17.0 


13.4 


-3.6 


M^s. and admiil. (pxcejJt farm)' 


9.9 V 


8.4 


-1.5 


S41es workers " • 


6.6 


6.7 




Clerical workerp 


7.9 


9.4 


+1.5 


Craftsmen and kindred workers 


21.3 


18.9 


-2,4 


Operatives (except transp.) 


14.4 


15.6 


+1.2 


Transp. equip, oper. 


6.3 




+0.4 


Laborers (except farm) 


6.5 . 




+1.6 


Farm workers 


* 3.2 


3.9 


40.7 


Service' workers (except private H.H.) 


6.8- 


.8i5 


+1.7 


Private household workers 


0.0 


o:i 


-fO.L. 



1 Source: Same as table 1, , 

1 Census table 6. • ^ ' 

By how much will the average disabled worker have his earnings capacity/ Increased 
A a result of th6 proposed regulation? The data in table 2 -A show that among those who 
report themselves as only partially work disabled, disability is not much of a barrier to 
employmeat per se. Labor force participation rates of non -disabled and partially disabled 
orime age males are very close. However, th^ quality of employment (both in terms Of 
type and stability of the work) is another matter. Althou^ the unemployTnent, occupational, 
(table 3-A) and earnings differentials between non -disabled and partially disabled^re not 
enormoifs, they are stUl substantial and suggest that the proposed regulations might have 
a significant impja^ct. 

The data in table 4 -A show that there is a moderate educational attainment dlfierential 
between these two groups. This difference can account for about 3 percentage points of the 
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21.2 pexcentage point difference in overall nriean eari\iqgs (last row and column of table 

* .Tiius there is an 18 percent differential in earuingS at the same educational 
Ievel.*^/liVhat part of this 18 percent is due tpSdiscrimiriation and therefoi likely to ho * 
eliminated by the regulation? It is not^possible to say pre^sely. But two t[ ici data sees, 
l3at±L relating to disabled veterans, give some further insight into. the poss. : earnings 
effects pf thq: regulation. 



TABLE 4-^ 



YEARS OF SCHOOL COMPLETED BY DISABILITY. 
STATUS, MALES 18-44: ^. 
' V UNITED STATES. 1970 . 

(Ftercent distribution) : , 







Disability status 

.Partially work 
disabled 




School completed 


. Non- 
disabled . 


• Totally work 
disabled 


ijeB'S than hi,gh school .grad 
titgfh school grad 
Some. college or mor'e , 


30.0% 

36.8 

33.1 


39.0% 

. 33.5 r 

- ' 27.5 • ■ 


65.3% 

'22.3 

12.4 




100. . 


100. 


, lOQ. 



Sumrcie: Same as table 1, * - 

, Census table 3. . ' 

•Table 5-A presents some data from a sf)eclal survey of disabled (an%l some noh- , 
aMod)^eterkns. The purpose of the survey was to validate the earnings loss factors used 
Sjy Hike Veterans Administration to determine the amount a disabled veteran receives as a 
(ifcaMiljly aUo Table 5 -A shows both the actual earnings differential that^existed in 



' '♦♦TBae tSree per cerft figure was estimated by using the method of "standardized aviprages.'^ 
Hie earniogs of alLmaJes., ages 25-34 by education cell were used to compute weighted" 
a^T^eiage:^ of the two educational attainment distributions lntable^4-A* These two averages 
diiffeiied by 3^. (Seethe 1970 Census, of Population ' Subject Report, PQ(2)-8B Eatnings by»^ 
OoDEipaaioii and Education, table 1 for the 'ea^unings by education dat^ used in this computa- 
toan^'j) , . ^ . • 

"^^nnbis is a very crude way pf estimating the contribution of education differentials to 0ai>n- 
img^ differeirtials by d'-^ ability status. There is'a large interaction effect between the" earfi- 
ftnps eHerts of disability and the level of .education of thj^ucfisabled person. (See below/ ^-^ 
itaMe .fi-A,) Thus although the average differential actoss ^11 (^dudatien c^lls is 18%, th:^^ffe^'" 
ennrfi-all amoiig those with less than a high school education mightT)e a^ much as 
ammcsaag college graduates close to 0%. 
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1^67 becween disabled an^d non-dife)abied 
of the country* as \well.as tha rateo pera 

M These lo^^ fact\^rs r^pr^iseated uie b(i 
atout how mi?(|(h eai;n^ngs capacity v/aV ir 



POSgD RULES 

iterant of the same age^ education, and region 
itag/3 Icisfs factor used by the VA at that time. 



>t judgtnent of medicali people (around 1950) 
aired by the particulaf'typ^ o& disability. They 
reflect the mi^^ of phyisid^aB and meat^iyequ\rement$ of the jobs available to^eterans at 
tikt time. Tfievfact tti&t -iii' l967.actual earnlingg differentials were smaller than the rated 



iss factors /ex,cept forVthe mental disWbilijti^s).is probably related to the shifts in job con- 



tent mix tow/ird more mendal apd less pnyiSical tasks v* 

)■ Note tbfe i^urp^isingly small^arning^ losses for some of the very severe physical cop- 
tions.^ "ffiis suggests tliat many of t\}e individuals who reported themselves as totally. 
V^ork.^(iLSW)led in the 19J0 Census may be able tA regain* significant earnings Cc^jaoity in 
later yeaijjfs*** . Note also the striking diff'erence\ln the relationship between rated and 
actual ea^nihgs'loss pei:dentages as l^erweeti menml and physical dis'UblliAes. As noted 
above, t^ii^s. undoubtedly reflects^diffe how much.)6b restructuring can be u6ed to 

atcommodate , these two types of disabling coViditior 
hjaw scwere, is specif It? and may only affect WAr 
liost job categories. And physical disabilities T^^ed\ 
si^tDid stress and de'Jil extensively with individaal^ 
l^gh paying job categorie^s. Mental and emofional tiis 
gi^neral In character and tnay reduce, one's capaclty\ 
t|toij ret^wlrixig extensive i^nteraction-with* other pteQp^ 

I ;■' ' ^ *^ . ^ ■ ^" ' "\ " 

I . pur fi-pal data set althD\5gh much 'less c'ompr^l\ens\y^ does pi\esent soMe direct informa 
ti0© 'to the effect of discirlmlnajtfon. It was Dbtai^ieU InVktudy of ^h'e* employment problems 
e(iicountered by disabled Vietnam era veterans. InformMpn on .en^ploymenA. status, earn- 
ings, experience with emplpyers, ^tc.\ was collected on\4bout 8,000 disabled veterans 
selected from the VA's Disability Record files. The Wpid^^ disable^ veteraA in the sample 
» had been out of the s'l^rvice- far fWr years. anM was^MDoW ■3i%2 years pld at the time of the 
sAirvey. Detailed Mo nriation on] type apd severity, of c}\sabiMty v/ere AyailabteUrom VA% 
files so that all 'the material coufd he cross -tabulated bvthe^ variably . 1 



Any physical^ condition, no matter 
ffefcent of the ta^ks Involved in 
oCeffe^t the Individual's ability to 
t.h.«oi which stre k^y el^.ments in mo^t 
bllities on the other hand ace very^ 
pei:formc undeif stress and fn situ^- 



^Another factor here is tbat the'VA is probably\more cOntem^ that th6\ relativfe amounts 
received l^y different veterans corresponds, to the\ relative ^veJi^ty of thei^ d,isabi5^ities, 
thanthey are atwut the match bej^eei) earnings caWcity losfe an^dW^fit at 
**l!t is important to-<f^te that dis^led vqterans as i 'group. haVe riijiich st'rortgter pecuViiairy 
work incentives tiian do disabled workers "who are cWeredTby Widr^arge fedferal disability 
programs. Disabled veteraps,' unlike be'neficiaries vahder pASDI.yWot stani^ to lo^'any 
,of tlieir disabairy'benefits,by \yorking. Thus th^eir p,aVtieipWon\anVi famines derfo,m\ance 
may overstate "what to expf-ct fro^n. severely disabled lion -Vetera 



starnings perfo.i 

rotips . 
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TABLJE 5-A - ■ 

rating schedule earnings loss factors and actual 
earnings differentuls between disabled veterans 
and a control gr,oup, by selected types qf 
Severe disability conditions: 

Sl^VEY DONE IN 1969 AND 
EARNINGS ARE FOR 1967 



(1) 
Rating 

schedule 



(2) (3) (4) 1 

Observed earnings differentlalg 

Earnings of Earnings of . Percen^ge ^ 



control 



Vets \vith 



differential 
^0 





earnings loss 


group 


disability' ■ 


(2)-(3) ^ 


Type of disability 


lactoi (%| 


($) 


■ ($) 


2 


Physical and highly visible: 


B — ■ II 

i'i 








Amputation: upper thigh 


80.0 


7, 500 


6,000 


20.0% 


Amputation: leg 


60.p 


7, 404 


5,975 


19.3 


Amputation: hand 


90.iD 


7, 517 


5, 540 


26.3 


Blindness - both eyes 


100.0 


7, 403 


1, 177 


84.1 


90% blindness - both eyes 


90.0 


7,007 


1, 408 


79.9 


80% blindness - both eyes 


70.0 


7, 209 


3, 518 


51.2 


Polio - 100% disabling 


100.0 


9,012 


4,713 


47.7 


Polio - 60% disabling 


60.0 


• 9,041 


7,287. 


19.4 


Paralysis - both upper and 










lower - 90% 


90.0 


7,580 


5, 230 


31'.0 ■ 


Paralysis - both upper and 










lower - 60% 


60.0 


7, 195 


5, 612 


22.0 


Mental -Ps y c ho neu r otic : 










Anxiety state - 50% 


50,.0 


7,045 


3,945 


44.0 


Anxiety reaction ~ 70% 


70.0 


7,017 


' 1, 122 


84.0 


Anxiety reaction - 50% 


50.0 


6,984 


1, 676 


76.0 . 


Psychoneurotic reaction - 70% 


70.0 


7, 166 


1, 218 


83.0 


Psychoneurotic reaction - 50% 


50.0 


7, 222 


2,022 


72.0 



Source; ''Economic Validation of the Rating Schedule" Appendix in Veterans' - 

Administration Proposed Revision of Schedule for Rating Disabilities -~ 
Submitted to Committee on Veterans' Affairs United States Senate 
(U.S. Govt. Printing Office,, Washington 1973). 
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Tables 6-A - lO-A contain some relevant fiadings from this survey. The data in 
tables 6-A and 7 -A, although for a very different group, show the samf patterns ^f labor 
^*-^Tce participation by age and severity of disability thAt we obseirved in the 1970 Census ^ 
[)^ta.* - . . 



TABLE 6-A 

EMPLOYMENT AND LABOR FORCE STATUS FOR A SAMPLE 
OF DISABLED VIETNAM ERA VETERANS 

* Status > Percent , , 

Currently employed 

Looking for work ; 9.5 
In school' 7,8 
No longer looking or never looked for work 8.3 

(n= 7] 728) 100. 0 

Source: Wilson, Richards and Bercini, Disabled Veterans of the Vietnam Era: 
Employment Problems and Prospects, HumRRO Technical Report 75-1, 
HumRRO Eastern Division, Alexandria, Va., Jan. 1975, p. 26, Table III- 1 

Tables 9 -A and 10 -A contain some direct evidence on the effects of discrimination. 
Twenty -nine percent of those who had looked for work at some time since leaving the 
service reported at least one experience of discrimination. However, as table 10;*A 
shows, holding constant severity level, the percentage who* perceived discrimination varies 
sharply with the level of education. This fact combined with the striking difference by 
education level in, the effects of disability on labor force activity (table 8-A), suggests 
that some of the instances of perceived discrimination may have occurred in situatioqs in 
which the disabled veteran^s productivity (even with reasonable accommodations) was lower 
than that of a non-disabled worker. The levels of perceived discrimination for the college 
graduate group are probably the most reliable since severity leyel has vejfy little effect on 
employment oppoftunities for them. 

It is difficult to translate the incidence of perceived discrimination into an overall 
average earnings differential. However, sii^ce So many veterans did not perceive discrim- 
ination, it is likely that some of the aggregative earnings differential by disability status 
(as in tables 2-A and 5-A) is mt due to discrimination. However, the portion due to 

♦Note however that the labor force participation rate of young severely disabled veterans 
is still relatively high. This probably reflects in part the differential pecyniary woric 
incentives confronting disabled veterans mentioned above. 
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discrimination (including the lack of making reasonable accommodations) could still be 
close to 100 percent. Many veterans, may not have perceived discrimination in situatians 
where the employer was not. making some minor accommodation for his disabling- condition. 

. " ■■ ■ : TABLE 7 -A •' • ' " .. 

. ' PERCENT NO LONGER 'LOOKING OR tfJEVRR LOOKED FOR 

4 .WORK BY AGE AND SEVfiRITY or DISABILITY ' ' 

, ' . Severity ot. disability 



Slighy Moderate- Seve re 



Under 30 - 2.5% ' *7.5 20.0 

30-44 ^ . • • 1.5 ■ 4.5 36.0 

45 or over 13.0 ,^ 15.0 53.0 



, Source: Same as table 6-A, p. 32, table 111-3, obtained combining the percentages 
shown for "no longer looking for work since leaving service." 

' ■ ■ TABLE 8-A 

PERCENT NO LdNGER WORKING OR NEVER LOOKED FOR . 
WORK BY EDUCATION AND SEVERITY OF DKABILITY, 
VETERANS UNDER 30 YEARS OF AGE 



Severity of disability ♦ ' 



Educaticvn level 


Mild 


Mode rate 


Severe 


tf.S. dropout 


5.8 


15.0 . 


35.0 


H.5. graduate 


3.5 


7.0 


25.0 


Attended college 


1.5 


6.5 


12.0 


College graduate 


3.0 


2.0 


4.0 



Source: Same as table 6-;/\, p. 54. tableJir-24. Obtained by combining the percentages 
shown for "no longer looking for work" and "haven't looked for work since 
leaving service." 

i . .. J * / 

/ 

. " ' - f • . 
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TABLE 9 -A 



PERCENT OF VETERANS WHO EVER LOOKED FOR WORK 
• WHO THOUGHT 50ME EMPLOYERS DISCRIMINATED 
AGAINST THEM, AGE AND . . 

SEVERITY OF DISABILITY . « 



Sevetity of disability 



Age 



Mild 



Moderate Severe 



< 30 

30-44 

45+ 



22% 

20 

16 



38 
37 
11 



^ 49 
59 
46 



Source: Same as tt^ble 6-A, p.Z14, table A-V-1.^ 

TABLE 10-A 

PERCENT OF VETERANS WHO EVER LOOKED FOR WORK 
WHO THOUGHT SOME EMPL9YERS DISCRIMINATED 
AGAINST THEM, BY EDUCATION AND. SEVERITY 

OF DISABILITY: 
VETERANS UNDER 30 YEARS OF AGE 



Severity of disability 



Education level 



H.S. dropout 
H.S, graduate 
Atteaded co^ge 
College graduate 



MUd, 


Moderate 


Revere 


30.0% 


-48 


60 ; 




40 


48 . 


23 


36 


52 - 


12 


19 , 


25 



Source: Same as table 6-A, p. 215, table A-y-2. 



6% 



erJc 



1 
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APPENDIX B 




COMPENDIUM Of STATE LAWS 
RELATING TO SPECIAL EDUCATION 
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STATE STATUTORY.RESPONSIBILITIES FOR THE 
EDUCATION OF HANDICAPPED CHILDREN 

tkt Stmtt t-fJtr^t Informaunn Of^nnf^houm fv h tctpttomi CftUdrtn of tht Counrii /oft hACtption^l Chitdrtn 




TV^I OP MANDATION 



r4^J1«ni|inp and r»0|t/amfnin]£ . . . 

. lull Ptofrath""-. i-r^^ 

. Svkvttvr Pbnnlnf ind frOfKMiirning 
. full PUnninf and fioptmn^nf^ . . . 
. Srl«i(lv« 



OATlOf 
FASSAOI 

l»7l 
1974 

1 17 J »/7» 
l»7J . 9m 



DATI 

l»77 



hull PUnniny and Propimming . . 
Full ftannlnf and Hoptmmui$ . 



DUIffktof 

3nl«niMa No Slilulc. C aurl Order Pull Progrim 

PlorMi t u" rKVim 



G«or^ I ull nanniny ind f*rof|imminf , 



1 97 J 
r9M 



19*1 



lW«o4i 



HbwBli ^Ofrim . . , 

iMll Proitfim' I972» 

I ull ftopam > 1965 

I till fUnniny ind Prognmrninf 1969 

M l ull Ptofrim "If ReitoniWy fofilbk'* 1974 

UMi I uU PUnnlnf ind Profxamminx 1 974 

Planning ind Profjimming 1970 
(irt1itk>n for Trainable Mentilly Rcurdcdonly) 1962 

tMiiani Court Qtdff-Orlwni Ptnih only S«leiii« 1972 

fat Mint»lly Rrludcd. OlherwiM. Mindtfoiy 

Iteuw I ull Planning ind Propiimming 1 97 J 

Marybnd I ull Planning and Profjjmmtng 1973 

MaawcKuartta I uU PUnninf ind Ptofjamming 1972 

full Planning and Ptogramminf 1971 

DU f uU Ptogyam 7/72 



fttntucky 



Ukiia^f^ ^minlvc 

MiMoarl I- ull Planning ind Program ming 



1 97 J 



Momau 

htebratka 

Ntvada 

Htw Hampchirr 
N«w Jenry 
Naw Maako 
Naw York 
HiMih Cvolini 



OUahoim 
Oivfon . . . 

fnuMylvanla 



UHMfttUland 
iMUkCamMiM 
iMtli Dakota . 

Tnut 

Ulak 

VatMinl 

Vh^nte 

WaalMngton . . . 
Waal Vin^nia . , 
Wteomrin . ■ . ■ 



Sakctivt Planning 

, Full Profrim . . . 
full Profiam 



1971 
4973 



Court Order Saleciive 

(Mentally Retarded Only) 1972 

FmR flanning ind PiofTimming 1'9S6 

, Full Program ' ■> 

. I ull Planning ind Ptogrimming . " 1972 

. Full Pvogrim '• 1972 

. FmII Planning ind Programming ... 1972 

. FallProgrim" s 1949 

. Full Program J **' 

. Full Profr«ni'* 

. l ull PUnning 1972 

. I nil Program 1971 

. I ull Program • 974 

. i till Planning and Prngrimming 197) 

. I ull Program ^ 1H9 



7y73 



1972 
1973* 

9/75 

7/69 
1973 

1979* 

1974 

1972 

1975" 
197913 



Fiyi Program " ^ 

l ull Planning and Programming 1973 

Full Program . i •'"'J 

I ull ftogram . . 

FullProfram "954 

l ult'nanninii and Ptofirammii^ 1972 

I ull Piograni ''*7 3 

iHllPUinninr . . 

Norik Dakofa I- ull Plannmit -ind Prpg/imming , 1973 

OMo ^tf miuWc 



9/73 



7/79 
19/76'* 



9/76 
1973 

TO 

7/IG'' 



1973 
9/70 



9/72 
1956 
1964'* 
1977 

9/74^ 
9/76» 



1974 
•/74 



ACCS OP 
ILIQISILITY 

6-21 

Fiom afe 3 
511 
6-21 
6-M1 



5-21 

4.21* 

4-11 



CATCOORtCt f XCLUOED 
Profoundly Retarded 

Lmotk>nally Handicapped 

"Educationally Handicapped" 
(Emotionally Disturbed, 
[ EHHbled) 



Sararcly MentaOv <k 
niyakdly Handicapped 



From age 6 
yfio anaxlfnum 
(13 yn. guaranteed) 
>20 

5- 20 
Rirlh-ll 

6- 11^ 
Rktb-11 

Davalopmcn tally 
Diiabted Ifrth-ll 
f 

6-21 

3- 21 '0 

5-20 

IS 

yi\ 

lklh-25 

4- 21.axoep( MR (5 21} 
•ad E D ( 6 21) 
Mrtli-21 

5- 21 

6- 21 
5-18 
5lg" 
RMi-21 

5- 20 

6- 21 »• 
3 21 

Birth-AdultNood^' 

5-21^ 

Rlrtli-21 



11 

4-2;! 

EMR 6<2I 
Othtri: Rirth-21 

4-21 

6-21 

)-2|W 

6^21*' 

Rlrlli-21 

4- 21 
3^21 

5- 21 " 
■kth-11 
2-21 

5-23" 
3^21 



/ 



Other than TMR 



Othar than Mentally Relardrd 



Profoundly Retarded 



Other thAn crippled or Edu- 
cable Mentally Retarded. Dra 
RUn^. Partial hearinf or vuk ' 
Trainable or Profoundly 
MenlAllv Retarded 



Other than mentally retarded 
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*Omr«it lUtHtc h cunrfUkHMl: 5 o» Mora tkmHuiy handicapped i-tiildten in dlilrtil liowcwr • itti aii«— r^^,.t\ .^.i.. .....^ . . 

' ^miiiiw for iiia#ca .Vlt . except MK 5 fft. • mua. il . 

• HI ror Ittaii^p impirinr^. U«er nii«r«^pUe« tu ^ uf chikl as of | of the n ikwA u»t 

riMifte* 4ifr fof r«i -t^ to ilicat ctiMdrcn ii MfMiared for l*77^!! ^'^^ ^*»« Pfo^w of the m«n<latonr Uw. 

*E«riter (ilWJI tew^i (MMHory fof al liMdkappcd cMI4na excrpi Tfaifwhltl4wuUy lUttfdtd. 

• 5-21 fof i ptt c ti drfrcthv. 

rJTJ^r'ljD?^;];!!^ ^'^^ ^ d..«miM or .l|,iWU.y 



>^*!!rii;ri'ZiLi4^^ '^laa^'^'ir' tz**" ^ -^^^ •^--^o" oppor,u«iik». 

lacM of ri^nca«rtar4Alp ooMinbiioficr of adiKatkHi tmy wtl«t •nfofocmmi Mtii 1977 
"Ooft oc^if nil iaaahw Sfi.. 1975. i] 
I'lcndonMte^MaratiltecMMcnibairflt frofnihem. •htihcf ,^ «oi he U of acliool a« 

o« taMcfc Tratetfa U»liliy w l»dud.4 und.f tht pre,«„uily cauu«| mmdilory Uw 

ttalHta aovtoafrtct kic9«cilv«aM oott^ltkMMl: ti haM 10 Educabk MvniBUw «.t.*A..4 Y >. « ....... 

**Aco«Mki«y iMkkappM: 10/1/74. 

1^ KmUtf iMiAsppH aii4 vlMMly l^ii<kip» r <. Wnlhl 1. 

Otm.m( i r% <ii l MMMonr Ifetv. kM *Ka tom wimMH io MciMt* an cliiMrt» 
**rMM mmm W * jrm old W iM. I of icImoI fMr. 

" Dni If 11 -^ff to igB 21 *ir Med enlsts. * ^ 

AH cMM^ mm kt aeiwd m woii w itey tn MMitJfM w miKqippX. 
" Dttf BMca to he at ^ r«H. 

Ml foe MM. pwiWh* MM. M ofll*«rfa«. 
M piaHdeJ fotp»»«liool ape cUMra. thn muat b« provided for m..uffy handicapped chfldrati of the mnrn Mm 



The Taxai EAacalkMal A«eiic]r li opcfatfau mmMt Om aaeumpfiofi that Ihe U« k Ru«^tn#« ..^ i. . u ^ i > 

**Whhte the Mti of i*a«aUa f«t* and penoMl. •'^^ ' compii«« oata. 

9/1/14 eiUWlAed br 
Mnifrfv* Mow « yvan. 

>>4. 



F-1 r»ivr.« Mai^ ra,«ii. that prog^im m«i b. pro^iaw wh.« ,i,U6nn mae. the cri.etU deflnin, .he e.cept*onaUt> 



TOa form i^iiidei required |4aMiing prior lo required prn^rammfaif 
naaa^ Ma iiiiii! TlOa Mud of aiMdara* oidy a raquirennent fur planrHiip 



ilJSl^'ISL^^^ hi or by the load «,uctk>n dls.ric. befora maridatlon .ake^ 

by MliM: Thh Uad hw placaa Iha burdea of reiponUNMiy for nrn«r>m ■« - - - 

tottM^lariKiaTwho may pedtto. «hSo< diMr.X^o'^rXSS^ °" communiiy In „rms of paren.i and 

MmT' ~' " "^'^ 1" <««<f«ed) roc «»me. b«. not aU c.e,orki of 



Tto «ofk P^jrocrvd heraltl ij. done pu««.«r ,o , ^r from ih. 
^mmu of Edttcalton for the Handlcarprd. I'S Oittcc of Educaikm 
of Health. Ed««tion and HWl.re The op,ni.,mit^' 
kMvta, hom«f. do noi itaoaiurily r»ncit ihc puuiioii ot nolkw of in. 



B-2 

♦ 
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